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Court of Appeals of the District of Columbia 


No. 4852. ] 

j 

Lester Lansburgh, Blanche Singer, Irma Cohn^ et al., 

Appellants, | 

j 

i 

! 

vs. j 

Solomon Lansburgh and Minnie Goldsmith et al. 


a Supreme Court of the District of Columbia. 

| 

Equity. No. 46519. j 

i 

Solomon Lansburgh and Minnie Goldsmith, as Executors 
and Trustees under the Last Will and Testament of 
Henry Lansburgh, Deceased, and also in Their Individual 
Capacities, Plaintiffs, j 

vs. j 

Blanche Singer, Aline Lansburgh, Camille Lyon, Irma 

Cohn, et al., Defendants. j 

i 

United States of America, 

District of Columbia , ss: j 

Be it remembered, that in the Supreme Court !of the Dis¬ 
trict of Columbia, at the city of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 
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o 

/ 


L. LANSBURGH ET AL. VS. S. LANSBURGH ET AL. 


1 Bill to Construe Will . 

Filed January 15, 1927. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 46519. 

Solomon Lansburgh and Minnie Goldsmith, as Executors 
and Trustees under the Last Will and Testament of 
Henry Lansburgh, Deceased, and also in Their Individual 
Capacities, Plaintiffs, 

vs. 

(1) Blanche Singer, (2) Aline Lansburgh, (3) Camille 
Lyon, (4) Irma Cohn, (5) Lester Lansburgh, (6) Im¬ 
perial Council of the Ancient and Arabic Order of No¬ 
bles of the Mystic Shrine for North America, a Corpora¬ 
tion Owning, Operating, and Conducting the Shriners’ 
Hospitals for Crippled Children; (7) Irving D. Jacobs, 
(8) August Kohn, R. B. H. Lyon and David Kohn, Execu¬ 
tors under the Last Will and Testament of Camille Ja¬ 
cobs Kohn, Deceased; (9) R. B. H. Lyon, Executor and 
Trustee under the Last Will and Testament of Stanley 
Lansburgh, Deceased; (10) Arthur T. Lyon, a Minor; (12) 
Ralph Goldsmith, (13) Annette Goldsmith Thalheimer, 
(14) Myer Singer, (15) Harold Singer, (16) Louise Cohn 
Adler, (17) Louise Lansburgh, a Minor; (18) Jane Lans¬ 
burgh, a Minor; (19) William F. Murphy, (20) Mary E. 
McCallev, (21) Edna E. Sellens, (22) Hallie J. MacAr- 
thur, (23) Saint Joseph’s Home and School, a Body Cor¬ 
porate; (24) St. Ann’s Infant Asylum and Maternity 
Hospital, a Body Corporate; (25) St. Patrick’s Church 
Parish, an Unincorporated Organization; (26) Camp 
Good Will, an Unincorporated Organization; (27) Aid 
Association for the Blind, a Body Corporate; (28) The 
Christian and Eleanora Ruppert Home for Aged and 
Indigent Residents of the District of Columbia, a 
2 Body Corporate; (29) The Baptist Home of the 
District of Columbia, a Body Corporate; (30) The 
National Lutheran Home for the Aged, a Body Cor¬ 
porate ; (31) Associated Charities, a Body Corporate; (32) 
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St. Vincent’s Female Orphan Asylum, a Body Corporate; 
(33) Little Sisters of the Poor Home for the! Aged, a 
Body Corporate; (34) The Masonic and Eastern Star 
Home of Washington, D. C., a Body Corporate; (35) 
German Orphan Asylum, a Body Corporate; (36) Estelle 
Neese; (37) Jewish Foster Home, a Body Corporate; 
(38) Bruen Home, a Body Corporate; (39) The Episco¬ 
pal Home for Children, a Body Corporate; (40) Method¬ 
ist Home for the Aged, a Body Corporate; (41) Presby¬ 
terian Home for the Aged, a Body Corporate; (42) 
Church Orphanage Association of St. John’s Parish, 
Washington, D. C., a Body Corporate; (43) Hebrew Home 
for the Aged, a Body Corporate; (44) James Shera 
Montgomery, (45) John C. Palmer, (46) David Ransom 
Coveil, (47) George F. Dudley, (4S) Charles |E. Fultz, 
(49) James E. Freeman, (50) W. S. Aberneth\|, Defend¬ 
ants. i 

To the Supreme Court of the District of Columbia: 

The plaintiffs, Solomon Lansburgh and Minnie Gold¬ 
smith, respectfully state: j 

I. That plaintiffs are citizens of the United States and 
residents of the City of Washington, District of Columbia, 
and bring this suit as executors and trustees und^r the last 

will and testament of Henry Lansburgh,! deceased, 
3 and also in their respective individual capacities, as 
more fully hereinafter set forth. j 

II. The individual defendants named in the caption 
hereof are all citizens of the United States. The defend¬ 
ant, Blanche Singer, is a resident of the City of New York, 
in the State of New York, the defendants, Aline Lansburgh 
and Camille Lyon, are residents of the City of Washington, 
District of Columbia, the defendant, Irma Cohn’ is a resi¬ 
dent of the City of Pittsburgh, in the State of Pennsylvania, 
and the defendant, Lester Lansburgh, is a resident of the 
City of New York, in the State of New York. The defend¬ 
ant, Imperial Council of the Ancient and Arabic Order of 
Nobles of the Mystic Shrine for North America,’ is a body 
corporate, organized and existing under the laws of the 
State of Colorado, and owns, operates and cohducts the 
Shriners’ Hospitals for Crippled Children. The defend¬ 
ant, Irving I). Jacobs, is a resident of the City of New York, 
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in the State of New York. The defendant, August Kohn, 
is a resident of the City of Columbia, in the State of South 
Carolina, the defendant, R. B. H. Lyon, is a resident of the 
City of Washington, District of Columbia, and the defend¬ 
ant, David Kohn, is a resident of the City of Greenville, in 
the State of South Carolina; the said defendants, August 
Kohn, R. B. H. Lyon and David Kohn, are sued as the 
executors under the last will and testament of Camille 
Jacobs Kohn, late of Greenville, South Carolina, deceased. 
The said defendant, R. B. H. Lyon, is also sued as the ex¬ 
ecutor and trustee under the last will and testament of Stan¬ 
ley Lansburgh, late of the District of Columbia, deceased. 
The defendants, Arthur T. Lyon and Gerald J. Lyon, are 
the minor children of the defendant, Camille Lyon, and 
reside with their said mother in the District of Co- 
4 lumbia. The defendant, Ralph Goldsmith, is a resi¬ 
dent of the City of Washington, District of Colum¬ 
bia. The defendant, Annette Goldsmith Thalheimer, is a 
resident of the City of Richmond, in the State of Virginia. 
The defendants, Myer Singer and Harold Singer, are resi¬ 
dents of the City of New York, in the State of New York. 
The defendant, Louise Cohn Adler, is a resident of the City 
of Pittsburgh, in the State of Pennsylvania. The defend¬ 
ants, Louise Lansburgh and Jane Lansburgh, are the minor 
children of the defendant, Lester Lansburgh, and reside 
with their said father in the City of New York, in the State 
of New York. The defendants, William F. Murphy, Mary 
E. McCalley, Edna E. Sellens and Hallie J. MacArthur, are 
residents of the City of Washington, District of Columbia. 
The defendant, Saint Joseph’s Home and School, is a body 
corporate, organized and existing in the District of Colum¬ 
bia, and conducting a home and school for orphans and de¬ 
pendent boys therein. The defendant, St. Ann’s Infant Asy¬ 
lum and Maternity Hospital, is a body corporate, organized 
and existing in the District of Columbia, and conducting 
therein a home foj* foundlings, infant orphans and half-or¬ 
phan children, and for indigent mothers. The defendant, 
St. Patrick’s Church Parish, is an unincorporated religious 
association or organization, existing in the District of 
Columbia. The defendant, Camp Good Will, is an incorpo¬ 
rated charitable organization, existing in the District of 
Columbia, maintained by the defendant, Associated Chari- 
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ties, hereinafter mentioned. The defendant, Aid jAssocia- 
tion for the Blind, is a body corporate, organized and exist¬ 
ing* in the District of Columbia, and conducting therein a 
home for the blind. The defendant, The Christian and 
Eleanora Ruppert Home for Aged and Indigent Residents 
of the District of Columbia, is a body corporate, organized 
and existing in the District of Columbia, and con- 

5 ducting therein a home for aged and indigent resi¬ 
dents of the District of Columbia. The defendant, 

The Baptist Home of the District of Columbia, is a body 
corporate, organized and existing in the District of Colum¬ 
bia, and conducting therein a home for the aged. The 
defendant, The National Lutheran Home for thej Aged, is 
a body corporate, organized and existing in the District of 
Columbia, and conducting therein a home for the aged. The 
defendant, Associated Charities, is a body corporate, or¬ 
ganized and existing in the District of Columbia, for the 
purpose of carrying on charitable and benefit work therein. 
The defendant, St. Vincent’s Female Orphan Asylum, is 
a body corporate, organized and existing in the District of 
Columbia, and conducting therein a home for female or¬ 
phans. The defendant, Little Sisters of the Poor Home for 
the Aged, is a body corporate, organized and existing in 
the District of Columbia, and conducting therein a home 
for the aged. The defendant, The Masonic and Eastern 
Star Home of Washington, D. C., is a body corporate, or¬ 
ganized and existing in the District of Columbia' and con¬ 
ducting therein a home for needy and worthy Masons, their 
widows and orphans, and needy and worthy members of 
the Eastern Star and their orphans. The defendant, Ger¬ 
man Orphan Asylum, is a body corporate, organized and 
existing in the District of Columbia, and conducting therein 
a home for orphans. The defendant, Estelle Neese, is a 
resident of the City of Washington,in the District! of Colum¬ 
bia, and was, at the death of the said Henry Lansfeurgh, and 
has since been, the Matron of the Washington City Orphan 
Asylum. The defendant, Jewish Foster Home,: is a body 
corporate, organized and existing in the District;of Colum¬ 
bia, and conducting therein a home for dependent Jewish 
children. The defendant, Bruen Home, is a body 

6 corporate, organized and existing in the District of 
Columbia, and heretofore, though not at the present 


6 


L. LAXSBURGH ET AL. VS. S. LASTSBURGH ET AL. 


time, conducting therein a home for children. The defend¬ 
ant, The Episcopal Home for Children, is a body corporate, 
organized and existing in the District of Columbia, and 
conducting therein a home for children. The defendant, 
Methodist Home for the Aged, is a body corporate, or¬ 
ganized and existing in the District of Columbia, and con¬ 
ducting therein a home for the aged. The defendant, Pres¬ 
byterian Home for the Aged, is a body corporate, organized 
and existing in the District of Columbia, and conducting 
therein a home for the aged. The defendant, Church Or¬ 
phanage Association of St.John ’s Parish, 'Washington, D. C., 
is a body corporate, organized and existing in the Dis¬ 
trict of Columbia, and conducting therein a home and school 
for needy orphan and semi-orphan white children. The 
defendant, Hebrew Home for the Aged, is a body corporate, 
organized and existing in the District of Columbia, and 
conducting therein a home for needy and aged persons of 
the Jewish faith. The defendants, James Shera Montgom¬ 
ery and John C. Palmer, are residents of the Citv of Wash- 
ington. District of Columbia. The defendant. David Ran¬ 
som Covell, is a resident of Culver City, in the State of 
California. The defendants, George F. Dudley, Charles E. 
Fultz, James hi. Freeman, and W. S. Abernetliy, are resi¬ 
dents of the City of Washington, District of Columbia. 
All of the individual defendants hereinbefore named are 
adults, except those expressly stated to be minors, and all 
of the defendants, both individuals and corporate, are sued 
in their respective individual capacities, as having a right 
and interest, or a possible right and interest, under the 
last will and testament of the said Henry Lansburgh, de- 
ceased, except the following defendants, namely: The de¬ 
fendants, August Kohn, R. R. H. Lyon and David 
7 Kohn, who, as hereinbefore stated, are sued as exe¬ 
cutors under the last will and testament of Camille 
Jacobs Kohn, deceased; the defendant, R. B. If. Lyon, who 
is also sued as executor and trustee under the last will and 
testament of Stanley Lansburgh, deceased; the defendant, 
St. Patrick’s Church Parish, which is sued as the legatee 
or possible legatee of a fund for orphans; the defendant, 
Estelle Xeese, who is sued as the Matron of the Washington 
City Orphan Asylum, and legatee or possible legatee of a 
fund for the benefit of the orphans; and the defendants, 
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James Shera Montgomery, John C. Palmer, David! Ransom 
Coveil, George F. Dudley, Charles E. Fultz, James |E. Free¬ 
man, and W. S. Albernethy, who are sued as the! legatees 
or possible legatees of funds to be used for the purchase 
of flowers for the sick. 

III. The above-named Henry Lansburgh, late a citizen 
of the United States and a resident of the City of Wash¬ 
ington, District of Columbia, departed this life in Said City 
and District, on the 29tli day of November, 1925!, leaving 
a last will and testament, bearing date the 24tii dav of 
February, 1923, which was thereafter duly admitted to pro¬ 
bate and record as a will of both real and personal estate, 
by this Court, holding a Probate Court, on thq ! 7th day 
of December, 1925, and letters testamentary on said estate 
were issued unto the plaintiffs, Solomon Lansburgh and 
Minnie Goldsmith, respectively a brother and ! sister of 
said decedent and two of the persons named in and by 
said last will and testament as executors, the other execu¬ 
tors named thereunder having renounced their! right to 
administer upon the estate of said decedent. A .true copy 
of said last will and testament is hereto | attached, 
S marked Exhibit A, and is prayed to be read as part 
hereof. i 


IV. The said Henry Lansburgh left, him surviving, no 
widow, but, as his sole heirs-at-law and next-of-kin, these 
plaintiffs, related to him as aforesaid, the defendants, 
Blanche Singer, Aline Lansburgh, Camille Lyon! and Irma 
Cohn, sisters of the decedent, the defendant, Lester Lans¬ 
burgh, a brother, the aforesaid Stanley Lansfeurgh, an¬ 
other brother, who survived the said decedent, jbut there¬ 
after departed this life on the 5th day of August, 1926, the 
defendant, Irving D. -Jacobs, son of one Carrie! Jacobs, a 
sister of the said Henry Lansburgh, who, however, pre¬ 
deceased him, and Camille Jacobs Kohn, a daughter of the 
said Carrie Jacobs, who survived the said Henry Lans¬ 
burgh, but thereafter departed this life on the list day of 
February, 1926. The said Camille Jacobs Kohh left a last 
will and testament, which was thereafter duly admitted to 
probate and record in and by the Court of probate, of 
Greenville County, South Carolina, and letters testamen¬ 
tary on her estate were granted by said Court! to the de- 


i 
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fendants, August Kohn, R. B. II. Lyon and David Kohn. 
The said Stanley Lansburgh was, at the time of his death, 
on the 5th day of August, 1926, as aforesaid, a resident of 
the City of Washington, District of Columbia, and his last 
will and testament was duly admitted to probate and record 
by this Court, holding a Probate Court, and letters testa¬ 
mentary on his estate were duly granted unto the de- 
fendant, R. B. H. Lyon, by decree entered in said Court, on 
the 20th day of September, 1926. The said R. B. H. Lyon 
is also sole trustee under said last will and testament, as 
well as sole executor. In addition to the said Camille 
Jacobs Kohn, now deceased, and Irving D. Jacobs, the said 
Henry Lansburgh also left, him surviving, though 
9 not as heirs-at-law or next-of-kin, certain other 
nephews and nieces, as follows, namely: The de¬ 
fendants, Arthur T. Lyon and Gerald J. Lyon, minor chil¬ 
dren of the defendant, Camille Lyon, the defendants, Ralph 
Goldsmith and Annette Goldsmith Tlialheimer, son and 
daughter, respectively, of the plaintiff, Minnie Goldsmith, 
the defendants, Myer Singer and Harold Singer, sons of 
the defendant, Blanche Singer, the defendant, Louise Cohn 
Adler, daughter of the defendant, Irma Cohn, and the de¬ 
fendants, Louise Lansburgh and Jane Lansburgh, minor 
children of the defendant, Lester Lansburgh. 

V. Said decedent left an estate, consisting of the follow¬ 
ing property, namely: 


Real Estate 

Lot Xo. 62, in Square Xo. 2846, Washington, D. 

C., improved by premises known as Xo. 1001 
Irving Street, Xorthwest, unencumbered, and 

of a market value of approximately. $10,000.00 

An undivided one-tenth interest in the equity in 
Lot Xo. 18. in Square Xo. 216, in said City and 
District, improved by premises knovm as Xo. 

1018 Vermont Avenue, Xorthwest, said un¬ 
divided one-tenth interest being of a market 
value of approximately . $500.00 
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An undivided one-tenth '..itercst in 69 per cent of 1 
Lots 1 and 2, Square 4325, unimproved, in said 
City and District, said undivided one-tenth 
interest being of a market value of ap- j 
proximately. | 


$87.65 


Total .|$15,087.65 

i 

Personal Property 

i 

10 Bank deposits. j $676.62 

Insurance payable to estate . | $6,500.00 

2064 shares of the capital stock of Lansburgh 
and Brother, of an estimated market value of 
$100 per share (824 6-10 of these shares were, j 
at decedent ’s death, and still are, pledged as j 
collateral for a loan, as more fully hereinafter j 

set forth).$206,400.00 

Other securities and undivided interests in se- 1 
curities, estimated to be of a market value of j $5,625.45 

Household effects, appraised at.j $592.10 

Jewelry, appraised at.j $520.00 


Total 


{<220,314.17 


Total Real Estate . .j $15,087.65 

Total Personal Property .! 220,314.17 

Grand Total .$235,401.82 

i 

VI. The said decedent left debts aggregating nearly 
$50,000, the largest of these consisting of a promissory note 
of the decedent, held by the National Bank of Washington, 
in the sum of $24,000, with interest at 6 per cent, secured 
by 824 6-10 of the above mentioned shares eff stock o;f 
Lansburgh and Brother. In addition to said! debts, the 
funeral expenses of the decedent, together with the pur¬ 
chase of a lot, as directed by his will, amounted: to the sum 
of $2,473, and, in addition thereto, there are expenses of 
administration, including executors’ commissions and at¬ 
torney’s fees which are estimated roughly hs likely to 
amount to from $15,000 to $20,000, making a total probably 
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in excess of $70,000 for debts, funcr. I expenses and expenses 
of administration. 

11 VII. These plaintiffs, in their capacity as execu¬ 
tors as aforesaid, upon the issuance to them of let¬ 
ters testamentary upon the estate of the said Henry Lans- 
burgh, deceased, as aforesaid, duly entered upon the dis¬ 
charge of their duties as such executors, and have since 
been engaged in the administration and settlement of said 
estate, collecting and taking in charge the assets thereof, 
in so far as possible, and collecting the income arising from 
such assets; and the plaintiffs state that the income thus 
collected by them to date is in excess of the sum of $12,000: 
but that, of such income, $11,902.73 consists of dividends 
collected by them upon the aforesaid stock of Lansburgh 
and Brother, which, they are advised, is specifically be- 
queather, as more fully hereinafter set forth. These plain¬ 
tiffs further state that, for the reasons more fully herein- 

* 

after set forth, they have paid, out of the assets of said 
estate, only certain necessary and minor expenses of ad¬ 
ministration, interest on the aforesaid collateral loan, the 
expenses of the funeral and burial of decedent, including 
the purchase of a cemetery lot therefor, the probated claim 
of the said Marv E. McCallev, against the estate of the de- 
cedent, amounting to the sum of $795, and a payment to her 
of $1,000, being the amount directed by paragraph four (4) 
of the will of said decedent to be paid to her within a week 
after his death. 

VIII. These plaintiffs, as executors as aforesaid, further 
state that they are advised, and, being so advised, aver, that 
the said Henry Lansburgh, deceased, by the second, but 
unnumbered, paragraph of his last will and testament afore¬ 
said, after the payment of his just debts and funeral 

12 expenses, made a specific bequest of all of his afore¬ 
said shares of stock of Lansburgh and Brother unto 

all of his sisters and brothers living at the time of his death, 
but in trust, and in the words following, namely: 

“After the payment of my just debts and funeral ex¬ 
penses, I give, devise and bequeath unto all my Sisters and 
Brothers who may be living at the time of my death, the 

shares of stock and trust certificates owned bv me in the 

* 

Corporation of Lansburgh and Brothers, including all of 
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my right, title and interct in and to the Corporation known 
as Lansburgh and Brothers, as represented by j the said 
shares of stock and trust certificates, said shares! of stock 
and trust certificates, are to be held by them, in itrust for 
a period of ten years during which time they arej to share 
equally (share and share alike), of any moneys left over, 
after bequests I have covering the period of the ten years 
for the trust, which begins at mv demise, after which the 
stock and trust certificates are to be equally distributed be¬ 
tween them (share and share alike), sincerely trusting, each 
will live for many years to enjoy, to the utmost, perfect 
health,’’ and then follow various bequests and provisions, 
as more fullv hereinafter set forth. 

| 

These plaintiffs aver, as hereinbefore set forth, that, in ad¬ 
dition to themselves, other brothers and sisters of the said 
Henry Lansburgh, deceased, survived him, a$ follows, 
namely: The defendants, Blanche Singer, Aline Lansburgh, 
Camille Lyon, Irma Cohn and Lester Lansburgh!, and also 
a brother, Stanley Lansburgh, who has since departed this 
life, as aforesaid; and these plaintiffs further av^r that the 
said defendants, Blanche Singer, Aline Lansburgh, Camille 
Lyon, Irma Cohn and Lester Lansburgh, constituting all of 
the brothers and sisters of said decedent, other than the 
plaintiffs, who survived him and are still living, heretofore 
executed and filed in this Court, holding a Probate Court, 
on the 13tli day of J anuary, 1927, a waiver and renunciation 
of their right to act as trustees of the aforesaid trust, 
though expressly reserving to themselves in said! waiver all 
of their individual right and interest, as beneficiaries of the 
said trust. A true copy of said waiver is! hereto at- 
13 tachecl, marked “Exhibit B,” and is prayed to be 
read as part hereof. And plaintiffs are advised that, 
accordinglv, thev now constitute the cnlv two trustees of 
said trust. 

Said decedent, by paragraph four (4) of his last will 
and testament aforesaid, provided, among other things, 
as follows, namely: 

“To Mrs. Mary E. McCalley, for faithful services ren¬ 
dered as my Housekeeper, the home and all its contents, 
in my name, situated at 1001 Irving St. N. W.” etc. 
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And these plaintiffs, as executors as aforesaid, are advised 
that said provisions constitute a specific devise and be¬ 
quest of the said home, situated at 1001 Irving Street, X. W., 
Washington, D. C., and of its contents, to the said de¬ 
fendant, Marv E. McCalley; and that, by reason of the 
specific* bequest, in trust, of the aforesaid stock of Lans- 
burgh and Brother, and also the specific devise and bequest 
of the aforesaid home and of its contents, certain questions 
and difficulties are presented in the application of the assets 
of the estate of said decedent to the payment of his afore¬ 
said debts, which questions and difficulties are more fully 
hereinafter set forth, and because of which these plain¬ 
tiffs, as executors as aforesaid, have been further advised 
that, upon the expiration of the year allowed by law for the 
filing of claims against the estate of said decedent, they 
should before proceeding to the further settlement of said 
estate, seek the advice and instruction of this honorable 
Court. 

X. These plaintiffs, as executors of aforesaid, further 
state that, apart from the aforesaid real estate 
14 known as Xo. 1001 Irving Street, X. W., being Lot 
numbered 62, in Square numbered 2846, in the City 
of Washington, District of Columbia, which is specifically 
devised, as aforesaid, and the contents thereof, and also the 
said 2.064 shares of the capital stock of Lansburgh and 
Brother, which contents and stock are specifically be¬ 
queathed, as hereinbefore set forth, the assets of the said 
estate consist of other real estate, of an approximate value 
of $5,000, and of personal property, of an approximate 
value of $14,000, and income collected, as aforesaid, of ap¬ 
proximately $12,000, of which, however, over $11,000 con¬ 
sists of dividends paid upon the aforesaid stock of Lan- 
burgh and Brother, which dividends, these plaintiffs are 
advised, follow and form a part of the specific bequest of 
said stock. At the time of the death of said decedent, he 
had received from the said corporation of Lansburgh and 
Brother, an advance or loan of $4,337.16, on account of divi¬ 
dends thereafter to become due him on the aforesaid stock, 
and said loan or advance was thereafter, and after the death 
of decedent, deducted by said corporation from the gross 
amount of dividends due upon said stock and the net 
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amount thereof only paid to these petitioners,! such net 
amount being, as hereinabove stated, the sum of $11,902.73. 
Accordingly, the assets of the estate of said decedent, other 
than those specifically devised or bequeathed, as 'aforesaid, 
amount to approximately $21,000, while the debts of said 
decedent, together with the expenses of his funeral and 
burial, and the probable expenses of administering his 
estate amount to approximately $70,000, thus leaving a 
deficiency of nearly $50,000, which, these petitioners are 
advised, must be paid out of the assets specifically devised 
or bequeathed, as aforesaid. These plaintiffs ajre further 
advised that they are thus confronted with the ques- 
15 tion whether the specific bequest of the! aforesaid 
stock, together with the dividends received thereon, 
and the contents of the aforesaid house, both abhte ratably 
or otherwise, and also whether the devise of the aforesaid 
house, No. 1001 Irving Street, N. W., Washington, D. C., 
is subject to abatement ratably with said specific bequests 
or otherwise, or not at all; and also whether the said sum of 
$4,337.16, advanced or loaned to the said decedeift, prior to 
his death, on account of dividends thereafter to become due 
him, and subsequently paid and deducted theVefrom, as 
aforesaid, is to be considered as a part of the dividends be¬ 
longing to the specific bequest of the aforesaid stock. Plain¬ 
tiffs are further advised that they are confronted with the 
question, whether the 824-6/10 shares of the stock of Lans* 
burgh and Brother, pledged as collateral for thb aforesaid 
loan of $24,000, and also the dividends thereon, fetand upon, 
the said or a different basis as the remaining shares of 
stock of Lansburgli and Brother in the aforesaid abate¬ 
ment. i 

XI. These plaintiffs, as executors and trustees as afore¬ 
said, are advised that, after all of the just debts hnd funeral 
expenses of the decedent shall have been paid and dis¬ 
charged, such of the aforesaid shares of stocjv of Lans- 
burgh and Brother as may then remain be distributed to 
these plaintiffs, as trustees of the trust hereinbefore re¬ 
ferred to, to be held by them for a period of! ten years, 
beginning with the death of the decedent, for thb fulfillment 
of the terms and provisions of said trust, during which 
time all of the sisters and brothers of the decedent who 
were living at the time of his death, according to the terms 

® i 
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and provisions of the second and unnumbered paragraph 
of his last will and testament, as hereinbefore 

16 quoted, 4 ‘are to share equally, (share and share 
alike), of any moneys left over, after bequests I (the 

testator) have covered the period of the ten years for the 
trust,” etc. 

XII. Said last will and testament then provides, by para¬ 
graph numbered one (1), as follows: 

“I desire that the sum of One Thousand Dollars, ($1,- 
000.00) be paid at once to the General Endowment Fund of 
the Shriners’ Hospitals for Crippled Children in the name 
of W. Freeland and Mabel Kendrick, also that within one 
year after my demise the sum of Twenty Thousand Dollars, 
($20,000.00) be paid to the General Endowment fund of the 
Shriners’ Hospitals for Crippled Children, so same can be 
placed at interest so $1,000.00 per year can be realized, 
this Twenty Thousand Dollars, also, as stated above is to 
be paid in and known as the W. Freeland and Mabel Kend¬ 
rick Endowment Fund for the Shriners’ Hospitals for 
Crippled Children.” 

These plaintiffs aver that the Shriners’ Hospitals for 
Crippled Children are owned, operated and conducted by 
the defendant, Imperial Council of the Ancient and Arabic 
Order of Nobles of the Mystic Shrine for North America, 
and plaintiffs are advised that said defendant is therefore 
probably entitled to receive and receipt for the legacies 
provided by said paragraph numbered one (1), though, as 
to this point, these plaintiffs are further advised that they 
should seek the instructions of this honorable Court. 

XIII. Said last will and testament then provides, by 
paragraph numbered two (2), as follows: 

“I give and bequeath to each of my Nieces and Nephews 
living at the time of my death, the sum of One Hundred 
Dollars, ($100.00).” 

These plaintiffs: aver that, at the time of the death of 
said decedept, the following nieces and nephews were 

17 living, namely: The defendant, Irving D. Jacobs, the 
aforesaid Camille Jacobs Kolin, who has since died, 

and whose estate and interest is represented by the said de¬ 
fendants, August Ivohn, R. B. H. Lyon, and David Kohn, 
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as executors under her last will and testament, and the de¬ 
fendants, Arthur T. Lyon, Gerald J. Lyon, Ralph Gold¬ 
smith, Annette Goldsmith Thalheimer, Myer Singer, 
Harold Singer, Louise Cohn Adler, Louise Lansburgli and 
Jane Lansburgh. 

XIV. Said last will and testament then provides, by 
paragraph numbered three (3), as follows: 

“To William F. Murphy, who was my Assistant at Lans¬ 
burgh and Brother for more than twenty five ybars, (and 
has now been employed for forty years), as evidence of 
his faithful services and friendship during my lifetime, 
the sum of Two Thousand Dollars, ($2,000.00).!” 

These plaintiffs aver that the defendant, William F. 
Murphy, is the same person as the legatee, William E. Mur¬ 
phy, named in said paragraph numbered three ($). 

XV. Said last will and testament then provides, by para¬ 
graph numbered four (4), as follows: 

“To Mrs. Mary E. McCalley, for faithful services ren- 
dered as my Housekeeper, the home and all its contents, 
in my name, situated at 1001 Irving St. X. W. and 1 further 
bequeath to Mrs. Mary E. McCalley, two hundred dollars 
per month, ($200.00 per month), to be paid to her during 
the term of her natural life, the said sum of two hundred 
dollars per month be a charge upon the stock of Lansburgh 
and Brother, and shall bind my Sisters and Brothers, as 
Executors of my Estate, their assignees, Executors, ad¬ 
ministrators and assigns. 

“If at the expiration of five years after my death Mrs. 
Mary E. McCalley be living, I want a lump subi of Five 
Thousand Dollars to be given her, also, one vear after mv 
death the sum of two thousand ($2,000.00) be given her, 
this in addition to the Two Hundred Dollars, ($^00.00) per 
month during her natural life, also to be given one 
18 Thousand Dollars, ($1,000), within a week after my 
death, as she has been most faithful, eveh when ill, 
nothing was ever a trouble for her in serving mb and mak¬ 
ing life comfortable and do request the sums be a charge 
upon the stock of Lansburgh and Brother and shall bind my 
Sisters and Brothers as Executors, of my Estate, their As¬ 
signees, Executors, Administrators and assigns.” 
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These plaintiffs aver that the defendant, Mary E. Mc- 
Calley, is the same person as the legatee, Mrs. Mary E. 
McCalley, named in said paragraph numbered four (4). 

XVI. Said last will and testament then provides, by 
paragraph numbered five (5), as follows: 

“To Miss Edna E. Sellens, formerlv of the City of Bal- 
timore, Maryland, but now, residing in the District of Col¬ 
umbia, I give and bequeath the sum of Two Hundred Dol¬ 
lars ($200.00) payable to her during the term of her natural 
life, also at the expiration of two years the sum of five thou¬ 
sand dollars, ($5,000.00) be paid to her, besides the monthly 
allowance during her natural life, and I do request the said 
sums to be a charge upon the stock of Lansburgh and 
Brother, and shall bind my Sisters and Brothers as Exec¬ 
utors of my Estate, their Assignees, Executors, Admini¬ 
strators and assigns.” 

These plaintiffs aver that the defendant, Edna E. Sellens, 
is the same person as the legatee, Miss Edna E. Sellens, 
named in said paragraph numbered five (5). 

XVII. Said last will and testament then provides, by 
paragraph numbered six (6), as follows: 

“To Miss Hallie J. MacArthur, formerly of Lynn, Mass, 
and now residing in the District of Columbia I give and be¬ 
queath the sum of Five Thousand Dollars, ($5,000.00) to 
be paid at the expiration of two years after my death, and 
I further request that the sum of Two Hundred Dollars, 
($200.00) per month be paid her during the balance of her 
natural life, and also request that said sums to be a charge 
upon the stock of Lansburgh and Brother, and shall bind 
my Sisters and Brothers, as Executors of my Estate, their 
Assignees, Executors, Administrators and Assigns.” 

19 These plaintiffs aver that the defendant, Hallie J. 

MacArthur, is the same person as the legatee, Miss 
Hallie J. MacArthur, named is said paragraph numbered 
six (6). 

XVIII. Said last will and testament then provides, by 
paragraph numbered seven (7), as follows: 

“I will and direct that the sum of Fifteen Hundred Dol¬ 
lars, ($1500.00) shall be paid for a lot for my remains, on 
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the mound, facing the road, near the chapel, in Rock Creek 
Cemetery, in the District of Columbia, and I reqdest that I 
may be buried in said Cemetery, and I give and| bequeath 
the sum of $100.00 per year for ten years, which ;sum is to 
be set aside, (after being paid to the Cemetery Association, 
who have charge of Rock Creek Cemetery), for the care of 
said lot, and I further request that within five years after 
my death, a Masemleum be built on said lot, to cost the sum 
of Five Thousand Dollars, ($5,000.00) and my remains be 
disinterred and placed therein, with the simple inscription, 
carved over the door wav in marble. “Call me Henrv,’’ 
the date of my berth Feb. 2, 1869 and the date of my death, 
the above shall be paid out of the dividends received on the 
said stock of Lansburgli and Brother and subject to same 
conditions as set forth in preceding paragraphs.” 

These plaintiffs are advised that, in view of tjlie provi¬ 
sions of .the aforesaid second, but unnumbered, paragraph 
of the last will and testament of said decedent^ that his 
brothers and sisters living at his death are to share equally 
in any moneys left over, “after bequests I have covering 
the period of the ten years for the trust,” there is a ques¬ 
tion whether the above-quoted provisions of paragraphs 
numbered one (1), two (2), and three (3), wliic}i are not 
for a period of ten years, and in which no reference is made 
to the said shares of stock of Lansburgli and Brother, con¬ 
stituting the trust fund, are “bequests” within the mean¬ 
ing and intent of the said trust, and are to be paid out of 
the trust fund, and, if they are, then whether the: same are 
payable, only out of the dividends or income of j the trust 
fund, or, if need be, out of the corpus thereof. Plain- 
20 tiffs are further advised that, while the provisions of 
the aforesaid paragraphs numbered four! (4), five 
(5), and six (6) of said last will and testament are ex¬ 
pressly made a charge upon the aforesaid stock of Lans- 
burgh and Brother, and are declared binding upon! the testa¬ 
tor’s sisters and brothers, as executors of his estate, their 
assignees, executors, administrators and assigns^ it is un¬ 
certain, and especially so in view of the above-qioted pro¬ 
visions of the second but unnumbered paragraph of said 
last will and testament, and also of paragraph thereof num- 


2—4852 a 
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bered twelve (12), whether the same are to be deemed a 
charge upon the dividends or income only of said stock of 
Lansburgh and Brother, constituting the trust fund, or 
also upon the corpus thereof, if the dividends or income 
be insufficient to discharge the same, and also whether said 
provisions of paragraphs numbered four (4), five (5) and 
six (6) have any priority over those of paragraphs num¬ 
bered one (1), two (2) and three (3), or stand upon the 
same footing. These plaintiffs are further advised that a 
question arises under the provisions of the above-quoted 
paragraph numbered seven (7) of said last will and testa¬ 
ment, as to whether the sums directed to be expended there¬ 
by are a charge upon the dividends or income only arising 
from said stock of Lansburgh and Brother, to be held in 
trust, as aforesaid, or whether the same also constitute a 
charge upon the corpus thereof, if said dividends or in¬ 
come be insufficient, in view of the provisions of said 
paragraph numbered seven (7) that “the above 
shall be paid out of the dividends received on the 
said stock of Lansburgh and Brother and subject to the 
same conditions as set forth in preceding paragraphs,” and 
also that there is a question as to whether the provisions of 
said paragraph numbered seven (7) have any 
21 priority over those of paragraphs numbered one (1), 
two (2) and three (3), or stand upon the same foot¬ 
ing. 

XIX. Said last will and testament, by paragraph num¬ 
bered eight (S) thereof, provides as follows: 

“I also direct that, during the live years I am interred 

under ground the sums not to exceed two hundred dollars, 

($200.00) be expended by my Executors for the purpose of 

placing a plain stone, marking my grave, with the simple 

inscription “Call me Henry,” with date of berth Feb. 2nd 

1869 & date of mv death.” 

* 

These plaintiffs are advised that they are also confronted 
with the question^ whether said provisions constitute a 
charge upon the aforesaid stock of Lansburgh and Brother, 
constituting the said trust fund, or upon the dividends or in¬ 
come arising thereform, and, if so, as in the case of the pro¬ 
visions of the aforesaid paragraphs numbered one (1), two 
(2) and three (3), respectively, of said last will and testa- 
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ment, whether said provisions stand upon the same footing 
as those contained in the aforesaid paragraphs Numbered 
four (4), five (5), six (6) and seven (7), or whether they 
are subordinate thereto. 

XX. In and by paragraph numbered nine (9) of said last 
will and testament, the said testator provided as follows: 


“I give and bequeath $100.00 per year, for ten years, (one 
hundred dollars per year for ten years,) to thej following 
institutions, 

St. Joseph’s Orphan Asylum. 

St. Ann’s Infant Asvlum. 

* i 

Father Russell for Orphans of St. Patricks Church 
Parish, and if Father Russell be deceased, to Slj. Patricks 
Church Parish for Orphans. 

“Camp Good Will” for Outings of Poor Children. 

Home for the Blind. | 

Ruppert Home of Anacostia, D. C. 

Baptist Home of #3248 X St. X. W. j 

Xational Lutheran Home for the Aged, j 
22 Associated Charities of #923 H St. X; W. 

St. Vincent ’s Orphan Asylum of Edgewood, D. C. 
Little Sisters of the Poor. I 

Masonic and Eastern Star Home at Lainondl’s Station. 
German Orphan Asylum. 

Matron of Washington City Orphan Asylum for benefit 
of the Orphans. 

Jewish Foster Home. 

Bruen Home for Children if3300 O St. X. WJ 

/1 

Episcopal Home for Children, Anacostia, D. iC. 
Methodist Home for the Aged, #601 M St. X. jw. 

The Presbvterian Home #1420 M St. X. W. ; 

St. John’s Orphanage. 

Hebrew Home for the Aged. 


Plaintiffs aver that the defendant, Saint Joseph’s Home 
and School, is usually known as and called St. Joseph’s 
Orphan Asylum, and is the institution intended in and by 
said paragraph; and that the defendant, St. Ann’s Infant 
Asylum and Maternity Hospital, is usually known as and 
called St. Ann’s Infant Asylum, and is the institution in¬ 
tended in and by said paragraph; that Father Russell, next 
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referred to in said paragrapli, is now deceased, and that St. 
Patrick's Church Parish, the organization named, in case 
of the death of Father Russell, to receive the payments di¬ 
rected by said paragraph, for the benefit of orphans, is un¬ 
incorporated, and that, by reason thereof, plaintiffs are con¬ 
fronted with the question whether said institution or or¬ 
ganization is competent and qualified to receive and re¬ 
ceipt for said payments. Plaintiffs further aver that Camp 
Good Will is an unincorporated organization, conducted 
by, and a branch of, the defendant, Associated Charities, a 
body corporate, and that the question thus arises as to 
whether said Camp Good Will, or the defendant, Asso¬ 
ciated Charities, for and in its behalf, are competent to re¬ 
ceive and receipt for the payments in said paragraph pro¬ 
vided, for outings for poor children. Plaintiffs aver that 
the defendant, Aid Association for the Blind, is sometimes 
known as and called Home for the Blind, and is the institu¬ 
tion intended in and by said paragraph; that the de- 
23 fendant, The Christian and Eleanora Ruppert Home 
for Aged and Indigent Residents of the District of 
Columbia, is sometimes known as and called Ruppert Home, 
and is the institution intended in and by said paragraph; 
that the defendant, The Baptist Home of the District of 
Columbia, is usually known as and called Baptist Home, and 
is the institution intended in and by said paragraph; that 
the defendant, The National Lutheran Home for the Aged, 
is the corporation named and intended in and by said para¬ 
graph under the description, National Lutheran Home for 
the Aged; that the defendant, Associated Charities, is the 
corporation named and intended in and by said paragraph; 
that the defendant, St. Vincent’s Female Orphan Asylum, 
is the corporation named and intended in and by said para¬ 
graph under the description, St. Vincent’s Orphan Asylum; 
that the defendant, Little Sisters of the Poor Home for the 
Aged, is usually known as Little Sisters of the Poor, and is 
the institution intended in and by said paragraph; that the 
defendant, The Masonic and Eastern Star Home of Wash¬ 
ington, D. C., is the same corporation named and intended 
in and by said paragraph under the description, Masonic 
and Eastern Star Home; and that the defendant, German 
Orphan Asylum, is the corporation named and intended in 
and by said paragraph. Plaintiffs aver, as hereinbefore 
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stated, that the defendant, Estelle Xeese, was tliq Matron 
of the Washington City Orphan Asylum at the time of the 
death of said decedent and has since been and stiill is the 
Matron thereof, and that she is, therefore, the person in¬ 
tended by said paragraph to receive and receipt for the 
sums therein directed to be paid to the Matron of Washing¬ 
ton City Orphan Asylum and to apply the same for the 
benefit of the orphans. Plaintiffs aver that the defendant, 
Jewish Foster Home, is the corporation mimed and 
24 intended in and by said paragraph; that the de¬ 
fendant, Bruen Home, a body corporate, is fre¬ 
quently known as the Bruen Home for Children, was at one 
time located at Xo. 3300 “0” Street, Xorthwest, Washing¬ 
ton, D. C., and is the beneficiary intended in said paragraph, 
but plaintiffs are informed and believe, and therefore aver, 
that said defendant has ceased to conduct anv home or insti- 

* s 

tut ion for children or otherwise, and that there may be 
some question as to its right and competency, at thje present 
time, to receive and receipt for the moneys by said item di¬ 
rected to be paid to it. Plaintiffs aver that the defendant, 
The Episcopal Home for Children, is the corporation named 
and intended in and by said paragraph under the descrip¬ 
tion, Episcopal Home for Children; that the defendant, 
Methodist Home for the Aged, is the corporation named 
and intended in and by said paragraph; that the defendant, 
Presbyterian Home for the Aged, is sometimes known as 
the Presbyterian Home, and is the institution intended in 
and by said paragraph; that the defendant, Church Orphan¬ 
age Association of St. John's Parish, Washington, D. C., is 
sometimes known as St. John’s Orphanage, and is the in¬ 
stitution intended in and by said paragraph; and that the 
defendant, Hebrew Home for the Aged, is the corporation 
named and intended in and by said paragraph. ! 

XXI. Said last will and testament then provided, by para- 
gragh numbered ten (10), as follows: 

“ Reverend James Shera Montgomery. 

Reverend John C. Palmer. 

Reverend David Ransom Covell. 

Reverend George F. Dudlev. 

Reverend Charles E. Fultz. 

i 

Reverend James E. Freeman. 

Reverend Dr. W. S, Abernethy, Church at 8th land H St. 
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each of the above very dear friends are to be given 

25 $100.00 per year (One Hundred Dollars per year) 
to be placed at interest at 6% the interest only to be 

used in purchasing flowers for the sick, so that at the end 
of ten years the sum of $00.00 per year may be used for the 
purpose.” 

t> 7.^o—r,- ■‘-Pof fPp defendants, James Shera Mont¬ 
gomery, John C. Palmer, David Ransom Co veil, George F. 
Dudley. Charles F. Fultz, James F. Freeman and W. S. 
Aberaethy, are the same persons named and intended, 
respectively, in and by said paragraph numbered ten (10); 
but that there is a question whether the terms and provi¬ 
sions of said paragraph, which attempted to create a trust, 
are sufficientlv definite to constitute a valid trust, or 
whether said provisions fail for indefiniteness; and plain¬ 
tiffs are advised that they should seek the instructions 
and directions of this honorable Court in regard thereto. 

XXII. Said last; will and testament then provides, by 
paragraph numbered eleven (11), as follows; 

“I do request my Sisters and Brothers to pay to the 
Masonic and Fastern Star Home, the sum of Twenty Five 
Dollars ($25.00) per year for the period of ten years, and 
at the expiration of ten years, the sum of Five Hundred 
Dollars, ($500.00) for the maintenance of the room known 
as the Henrv Lansburgh Room.” 

Plaintiffs aver that the defendant, The Masonic and 
Fastern Star Home of Washington, D. C., is the same cor¬ 
poration intended in and by the terms, Masonic and East¬ 
ern Star Home, contained in said paragraph numbered 
eleven (11): but that they are confronted with the question, 
similar to that hereinbefore stated, as to whether the pro¬ 
visions of said paragraphs numbered nine (9), ten (10) 
and eleven (11), which are not specifically therein made a 
charge upon the aforesaid shares of stock of Lansburgh 
and Brother, stand upon the same or on a different 

26 footing as the provisions of the aforesaid para¬ 
graphs specifically charged upon said stock, as afore¬ 
said. 
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XXIII. These plaintiffs, as executors and trustees as 
aforesaid, further aver that the dividends or income likely 
to be paid upon the aforesaid shares of stock are entirely 
insufficient to provide for the payment of all of the sums 
directed to be paid, as aforesaid, in and by the provisions 
of said last will and testament hereinbefore set foftli, and, 
for this and for the other reasons hereinbefore stated, 
these plaintiffs, as executors and trustees as aforesaid, 
are advised that thev should seek the instructions! and di- 
rections of this honorable Court in the administration and 
settlement of the aforesaid estate and the administration 
of said trust. ! 


XXIV. These plaintiffs further aver that they land the 
defendants hereto constitute all of the persons, jcorpora- 
tions, organizations and estates, having any right or in¬ 
terest in the subject-matter of this bill of complaint or the 
questions presented hereby. j 

Wherefore, the premises considered, plaintiffs pray: 

1. That the process of this honorable Court may issue, 
directed to the defendants, and each ol them, Requiring 
them to appear herein, by a day certain, and answer the 
exigencies of the foregoing bill of complaint, anc| that, as 
to such of said defendants as are non-residents and cannot 


be served personally, a suitable order of publication may be 
entered herein. I 


27 2. That a guardian or guardians ad lifeiii may be 

appointed herein for the minor defendants, Arthur 
T. Lvon, Gerald J. Lyon, Louise Lansburgh and Jane 
Lansburgh. I 

3. That this Court may, by its decree, determine the 
matters and questions hereinbefore set forth and instruct 
plaintiffs in regard thereto, namely: 

(a) Whether the specific bequests aforesaid of the stock 
of Lansburgh and Brother and of the contents of testator’s 
home both abate ratably, or otherwise, to such extent as 
may be necessary to provide for the payment of decedent’s 
debts, funeral expenses and expenses of administration, 
how the aforesaid dividends upon said stock are to be con¬ 
sidered and treated in such abatement, and whether the 
specific devise of the aforesaid real state must abate, and, 
if so, how. 
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(h) Whether the aforesaid provisions which are specifi¬ 
cally made a charge upon the said stock of Lansburgh and 
Brother have any priority or advantage over those other 
provisions which are not specifically charged upon said 
stock, as more fully hereinbefore set forth, or stand upon 
the same basis or footing, and whether such charge is 
merely upon the dividends or income of said stock or also 
upon the stock itself. 

(<•) Whether the defendant, Imperial Council of the 
Ancient and Arabic Order of Xobles of the Mystic Shrine 
for Xorth America, is entitled to receive and receipt for 
the payments provided for in paragraph numbered one (1) 
of said last will and testament. 

00 Whether the defendant, St. Patrick’s Church Parish, 
is entitled to receive and receipt for the payments 
provided for it in paragraph numbered nine (9) of 
28 said last will and testament. 

(e) Whether the defendants. Camp Good Will, or 
Associated Charities, are entitled to receive and receipt for 
the payments provided for said defendant, Camp Good 
Will, in paragraph numbered nine (9) of said last will and 
testament. 

(/) Whether the; defendant, Bruen Home, is entitled to 
receive and receipt for the payments provided for it in 
paragraph numbered nine (9) of said last will and testa¬ 
ment. 

(g) Whether the provisions of paragraph numbered ten 
(10) of said last will and testament are valid, and the de¬ 
fendants, James Shera Montgomery, John C. Palmer, 
David Ransom Coveil, George F. Dudley, Charles E. Fultz, 
James E. Freeman and W. S. Abernethy, entitled to re¬ 
ceive and receipt for the payments therein provided. 

4. That, if the Court deem it necessary or proper, this 
cause may be referred to the Auditor, to state the accounts 
of plaintiffs, and to fix or recommend suitable commissions 
and allowances for counsel fees and expenses. 
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5. That plaintiffs may have such other and further relit 
as to the Court may seem proper. I 

SOLOMON LANSBURGH, ! 
MINNIE GOLDSMITH, j 
Executors and Trustees, as Aforesaid, j 

and also Individually. 


SIMON LYON, j 

Per P., 

STANTON C. PEELLE, I 

C. F. R OGILBY, j 

Attorneys for Plaintiffs. j 

I 

The defendants to the foregoing bill of complaint are 
those specifically named in the caption thereof. 


29 District of Columbia, .?.<?; 


Solomon Lansburgh, being first duly sworn, on oath, 
deposes and says that he has read the foregoing bill of 
complaint by him subscribed, and that he knows! the con¬ 
tents thereof; that the matters and things therein stated 

J 

upon his personal knowledge are true, and those therein 
stated upon information and belief, he believes t q be true. 

SOLOMON LANSBTJRGI1. 

i 

Subscribed and sworn to before me this 14th dav of 
Januarv, 1927. I 

JEAN SPEAKS, 

[notarial seal.] Notary Public, D. C. 

I 

District of Columbia, ss : j 

i 

i 

Minnie Goldsmith, being first duly sworn, on| oath, de¬ 
poses and says that she has read the foregoing bill of com¬ 
plaint by her subscribed, and that she knows the contents 
thereof; that the matters and things therein stated upon 
her personal knowledge are true, and those therein stated 
upon information and belief, she believes to be true. 

MINNIE GOLDjSMITH. 

i 

Subscribed and sworn to before me this 14th day of 
January, 1927. I 

JEAN SPEAKS, 
Notary Public, D. C. 


[notarial seal.] 
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# 1 . 

Office of 

“Call Me Henry,” 

'Washington, 1). C. 

Last Will and Testament of Henry Lanshnryh , of the City 
of Washington , District of Columbia. 

I, Henry Lansburgli, unmarried, of the City of Washing¬ 
ton, District of Columbia, being of sound and disposing 
mind, memory and understanding, do make, publish and 
declare, this personally written paper as and for my Last 
Will and Testament, hereby revoking any and all other 

wills and testaments at anv time heretofore made bv me. 

» • 

After the payment of my just debts and funeral expenses, 
, I give, devise and bequeath unto all my Sisters and Brotli- 
: ers who mav be living at the time of my death, the shares 
: of stock and trust certificates owned by me in the Corpora- 
i tion of Lansburgli and Brother, including all of my right, 
l title and interest in and to the Corporation known as 
Lansburgli and Brother, as represented by the said shares 
l of stock and trust certificates, said shares of stock and 
, trust certilicates, are to be held by them, in trust for a 
* period of ten years dur ing w hich time they are to share 

_equally, (share and share alike,) of any moneys left over, 

after bequests 1 have covering the period of the ten years 
for the trust, which begins at my demise, after which the 
stock and trust certificates are to be equally distributed 
between them, (share and share alike,) sincerely trusting, 
each will live for many years to enjoy, to the utmost, per¬ 
fect health. 

HENRY LAXSBURGH. 

# 2 . 

(1) I desire that the sum of One Thousand Dollars, 
($1000-00/100) be paid at once to the General Endowment 
Fund of the Shliners’ Hospitals for Crippled Children in 
the name of W. Freeland and Mabel Kendrick, also that 
within one year after my demise the sum of Twenty 

31 Thousand Dollars, ($20,000-00/100) be paid to the 
General Endowment fund of the Shriners’ Hospitals 
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for Crippled Children, so same can be placed at i interest 
so $1000.00 per year can be realized, this Twenty Thousand 
Dollars, also, as stated above is to be paid in and Known as 
the W. Freeland and Mabel Kendrick Endowment Fund 
for the Shriners’ Hospitals for Crippled Children! 

HENRY LANSBURGH. 

(2) I give and bequeath to each of my Xieces aid Neph¬ 

ews living at the time of my death, the sum of One Hundred 
Dollars, ($100.00). j 

(3) To William F. Murphy, who was my Assistant at 
Lansburgh and Brother for more than twentv tire rears, 
(and has now been employed for forty years,) as j evidence 
of his faithful services and friendship during my! lifetime, 
the sum of Two Thousand Dollars, ($2,000.00). 


HENRY LANSBURGH. 


32 


> i <~> 

zero. 


(4) To Mrs. Mary E. McCalley, for faithful serv¬ 
ices rendered as my Housekeeper, the home and all its con¬ 
tents, in my name, situated at 1001 Irving St. N. !W. and I 
further bequeath to Mrs. Mary E. McCalley, two hundred 
dollars per month, ($200.00 per month,) to be phid to her 
during the term of her natural life, the said sulm of two 
hundred dollars per month be a charge upon the stock of 
Lansburgh and Brother, and shall bind my Sijsters and 
Brothers, as Executors of my Estate, their assignees, Ex¬ 
ecutors, administrators and assigns. j 

If at the expiration of five years after my dieath Airs. 
Mary E. McCally be living, I want a lump sum of Five Thou¬ 
sand Dollars to be given her, also, one year after! my death 
the sum of two thousand ($2,000.00) be given her, this in 
addition to the Two Hundred Dollars, ($200.00) per month 
during her natural life, also to be given one [Thousand 
Dollars, ($1,000), within a week after my death, as she has 
been most faithful, even when ill, nothing was ever a 
trouble for her in serving me and making life comfortable 
and do request the sums be a charge upon the stock of; 
Lansburgh and Brother and shall bind my Sisters. and 
Brothers as Executors, of mv Estate, their Assignees, 
Executors, Administrators and assigns. I 

HENRY LANSBURGH. ; 
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TT 

(5) To Miss Edna E. Sellens, formerly of the city of 
Baltimore, Maryland, but now, residing in the District of 
Columbia, I give and bequeath the sum of Two Hundred 
Dollars ($200.00) payable to her during the term of her 
natural life, also at the expiration of two years the sum 
of five thousand dollars, ($5,000.00) be paid to her, besides 
the monthly allowance during her natural life, jand_ do 
request the said sums to be a charge upon the stock of 
Lansburgh and Brother, and shall bind my Sisters and 
Brothers as Executors of my Estate, their Assignees, 
33 Executors, Administrators and assigns. 

6. To Miss ilailie J. MacArthur, former!v of Lvnn, 
Mass., and now residing in the District of Columbia I give 
and bequeath the sum of Five Thousand Dollars, ($5,000.00) 
to be paid at the expiration of two years afterrnv death, 
and I further request that the sum of Two 'rmrrmml Dol¬ 
lars, i $200.00) per month be paid her during the balance 
of her natural life, and. also request that said sums to be 
a c harge upon the stock of Lansburgh and Brother, and 
shall bind mv Sisters and Brothers, as Executors of mv 
Estate, their Assignees, Executors, Administrators and 
Assigns. 

HENRY LAXSBURGH. 
dr 5. 

4 4 

(7) I will and direct that the sum of Fifteen Hundred 
Dollars, ($1500.00) shall be paid for a lot for my remains, 
on the mound, facing the road, near the chapel, in Rock 
Creek Cemetery, in the District of Columbia, and I request 
that 1 may be buried in said Cemetery, and I give and be¬ 
queath the sum of ($100.00) per year for ten years, which 
sum is to be set aside, (after being paid to the Cemetery 
Association, who have charge of Rock Creek Cemetery,) 
for the care of said lot, and I further request that within 
five years after my death, a Ma-so?deum be built on said 
lot, to cost the sum of Five Thousand Dollars, ($5,000.00) 
and my remains be disinterred and placed therein, with 
the simple inscription, carved over the door way in marble, 
“Call me Henry,” the date of my berth Feb. 2, 1869, and 
the date of my death, the above shall be paid out of the 



L. LAXSBUEGH ET AL. VS. S. LANSBUBGH ET AL, 


29 


dividends received on the said stock of Lansbufgh and 
Brother and subject to same conditions as set forth in 
preceding paragraphs. j 


HENRY LAXSBLRGH. 

# 6 . 


(8) I also, direct that, during the live years I am in¬ 
terred under ground the sums not to exceed Two Hundred 
Dollars, ($200.00) be expended by my Executors for the 
purpose of placing a plain stone, marking my grgve, with 
the simple inscription “Call me Henry,” with date; of berth 
Feb. 2nd, 1869 and date of my death. I 

(9) 1 give and bequeath $100.00 per yeaij, for ten 

34 years, (one hundred dollars per year for teh years,) 
to the following institutions: 

St. Joseph's Orphan Asylum. j 


St. Ann’s Infant Asvlum. 

Father Russell for Orphans of St. Patrick’s Clnjirch Par¬ 
ish, and if Father Russell be deceased, to St. Patrick’s 
Church Parish for Orphans. 

“Camp Good Will” for Outings of Poor Children. 
Home for the Blind. 

Ruppert Home of Anacostia, D. C. 

Baptist Home of if3248 X St. X". W. ! 

National Lutheran Home for the Aged. 

Associated Charities of 923 H St. N. W. I 


St. Vincent’s Orphan Asylum of Edgewood, Dl C. 
Little Sisters of the Poor. ! 


HENRY LANSBURGH. 

ii7. I 

Masonic and Eastern Star Home at Lamond’si Station. 
German Orphan Asylum. 

Matron of Washington City Orphan Asylum for benefit 
of the Orphans. 

Jewish Foster Home. 

Bruen Home for Children if 3300 O St. N. W. i 
Episcopal Home for Children, Anacostia, D. C.j 
Methodist Home for the Aged, if 601 M St. N. i\ r . 

The Presbyterian Home, if 1420 M St. N. W. | 

St. John’s Orphanage. j 

Hebrew Home for the Aged. 
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(10) Reverend James Shorn Montgomery 

Reverend John C. Palmer 

Reverend David Ransom Coveil 

Reverend George F. Dudley 

Reverend Charles E. Fultz 

35 Reverend James E. Freeman 

Reverend Dr. AY. S. Abernetliy, Church at 8th and 
IT St. each of the above very dear friends are to be given 
$100.00 per year (One Hundred Dollars per year) to be 
placed at interest at 6% the interest only to be used in pur¬ 
chasing flowers for the sick, so that at the end of ten years 
the sum of $60.00 per year may be used for the purpose. 

HENRY LAXSBURGH. 

=8 

(11) I do request my Sisters and Brothers to pay to tlie 
Masonic and Eastern Star Home, the sum of Twenty Five 
Dollars ($25.00) per year for the period of ten years, and 
at the expiration of ten years, the sum of Five Hundred 
Dollars, ($500.00) for the maintenance of the room known 
as the llenrv Lansburgh Room. 

(12) All the rest, residue and remainder of my estate of 
every kind and description, wheresoever situate, real, per¬ 
sonal or mixed, of which 1 may die seized or possessed, or 
have any title to or interest in at the time of my death, 
and all real estate other than my home at 1001 Irving Street 
X. W. and also all insurance policies on my life, payable 
to mv estate, or to which mv estate mav be entitled at the 
time of my death, and any and all proceeds from the sale of 
any property of any kind whatsoever, I give, devise and 
bequeath, absolutely and in fee simple, to my Sisters and 
Brothers, 

HENRY LAXSBURGH. 

#9 

continuation of (12), including the shares of stock and trust 
certificates in the corporation known as Lansburgh & 
Brother given and bequeathed, to -my Sisters and Brothers, 
after the ten years of the trus'Ldividends of whic^px-such 
part thereof as may be requires,~irhall be used ancTapplied 
-— - to the payment of the monthly and other sums pay- 

36 able to Mrs, Mary E. McCalley, Miss Edna E. Seil- 
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ens, Miss Hallie J. McArthur, Tlie Masonic and East¬ 
ern Star Home, and other bequests herein set forth, includ¬ 
ing* the purchase and maintenance of a lot in the said ceme¬ 
tery, the purchasing* of a stone to be erected thejreon and 
after five, or rather within a period of five years! a Ma-so- 
leum be built,upon the lot, my remains disinterred and placed 
therein, it be my full intent and purpose, to give, devise and 
bequeath all of my estate of which I shall die seized and pos¬ 
sessed unto my Sisters and Brothers, subject oiily to the 
Legacies, bequests and payments in this will se|t forth. 

HENRY LANSBURGH. j 

#10 | 

(13) I nominate constitute and appoint my Sisters and 
Brothers, living at my death Executors of this mjc last will 
and Testament and request that they be permitted to act 
as such without the necessity of giving any bond for the 
faithful performance of their duties other than! a special 
bond as may be required by the Court. 

I 

In testimonv of all of which T have hereunto set mv hand 
to this my Last will and Testament and to this arid the nine 
(9) other pages I have written, which have myj signature 
upon the margin of each page, this 24th day of j February, 
1923, at the city of Washington, District of Columbia. 

HENRY LANSBURGH. 


Signed, published and declared by Henry Lansjburgh, the 
above named Testator, as and for his Last will and Testa¬ 
ment, in the presence of us, who, at his request land in his 
presence and in the presence of one another, havje hereunto 
subscribed our names as witnesses thereto 

BERNADINE J. CARROLL.! (seal) 
JAMES G. CALDWELL. I (seal) 
W. R. SCHMUCKER. ! (seal) 
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In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Adm. Xo. 33870. 

In re Estate of Henry Laxsburgh, Deceased. 

Renunciation. 

We, Blanche Singer, Aline Lansburgh, Camile Lyon, Irma 
Cohn and Lester Lansburgh, being named as some of the 
trustees of a certain trust fund created in and by the last 
will and testament of the above named Henry Lansburgh, 
deceased, bearing date the 24th day of February, 1923, do 
hereby relinquish said trust and the right to act as trustees 
under said will; but we, and each of us, do hereby expressly 
reserve to ourselves, our heirs, executors, administrators 
and assigns, all beneficial right, title and interest whatso¬ 
ever given to us respectively by said last will and testament, 
it being our intent hereby merely to relinquish the right to 
act as trustees of said trust, but not to waive or relinquish 
anv other rights whatsoever which we have under said last 
will and testament. 

BLANCHE SINGER. 

Witness: 

MILLIE G. TOPLITZ, 

As to Blanche Singer. 

ALINE LANSBURGH. 

RUTH E. ANGELS, 

As to Aline Lansburgh. 

CAMILLE LYON. 

RUTH E. ANGELS, 

As to Camille Lvon. 

IRMA COHN. 

ABE COHN, 

As to Irma Cohn. 

LESTER LANSBURGH. 

JEANNE SCHEIDMANN, 

As to Lester Lansburgh. 
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Answer of Tlallie J. Mac Arthur. 
Filed February 10, 1927. 


The defendant, Hallie J. MacArthur, in answer to the bill 
of complaint filed against her and others says : 

I. The defendant admits the allegations of Paragraph I 
of the bill of complaint. 

II. The defendant admits that so far as she is!advised 

the allegations of Paragraph II of the bill of complaint are 
true. j 

III. The defendant admits the allegations of paragraph 

III of the bill of complaint. j 

IV. The defendant admits that so far as she is advised 

the allegations of paragraph IV are true. j 

V. Answering paragraph V of the bill of complaint, the 
defendant savs she is not fully informed as to what estate 

•f •/ 

the decedent left nor the value of all of the property of 
which said estate consists. But the defendant is! advised, 
and being so advised avers that the value of said estate 
is greatly in excess of the sum of two hundred thirty- 
39 five thousand, four hundred one dollars and fifty- 
two cents ($235,401.52), as alleged in s#id para¬ 
graph V. | 

The defendant, upon information and belief, says that 
the improved premises known as “1018 Vermont Avenue, 
Northwest, Lot No. 18, in Square No. 216, in the City of 
Washington, D. C., is reasonably worth one hundred thou¬ 
sand ($100,000.00) dollars, and the undivided j one-tenth 
equity therein, of which the decedent, Henry Lansburgh, 
died seized, is of the market value of approximately ten 
thousand ($10,000.00) dollars. The defendant, upon infor¬ 
mation and belief, says that the two thousand, sixty-four 
(2,064) shares of the capital stock of Lansburgh and 
Brother owned by the decedent, Henry Lansburgh, at his 
death is worth greatly in excess of the sum of one hundred 
dollars ($100.00) per share and the market valfie thereof 
is approximately three hundred dollars ($300.00) per 
share; and that the market value of the other personalty, 

3—4852a: 
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especially the jewels left by the decedent is greatly in excess 
of the sum set out in said paragraph. 

VI. The defendant is not informed as to the debts left 
by the decedent, Henry Lansburgh, as set out in paragraph 

VI of the bill of complaint nor of the expenditures made 
by the plaintiffs as therein alleged. The defendant not be¬ 
ing advised of thei truth or falsity of the allegations of said 
paragraph VI demands strict proof thereof. 

VII. The defendant is not advised as to the amount of 
the assets of the decedents estate collected by the plain¬ 
tiffs nor the amount of expenses of administration, interest 
and claims which said plaintiffs have paid. Not being ad¬ 
vised of the truth or falsity of the allegations of Paragraph 

VII of said bill of complaint she demands strict proof 

thereof. 

40 VIII. The defendant admits that so far as she is 
advised the averments of paragraph VIII of said bill 
of complaint are true, except that the bequest of the said 
stock of Lansburgh and Brother therein set out to the 
Sisters and Brothers of the testator is expressly subject to 
tlie bequest in paragraph VI of the said will to this de¬ 
fendant. 

IX. The defendant admits that by paragraph IV of his 
last will and testament said Henry Lansburgh, deceased, 
provided, among other things, as follows, namely: 

“To Mrs. Marv E. McCallev, for faithful service ren- 
dered as my Housekeeper, the home and all its contents in 
my name, situated at 1001 Irving St., N. W.,” 

as averred in paragraph IX of the bill of complaint and the 
defendant, being without information, neither admits nor 
denies the other averments of said paragraph. 

X. The defendant, being without full information, 
neither admits nor denies the statements of the assets and 
liabilities of the estate of the said Henry Lansburgh, de¬ 
ceased, set out in paragraph X of said bill of complaint 
nor of the income from said estate as therein alleged; but 
the defendant is advised, and being so advised says that she 
is entitled to a full and specific disclosure of the full value 
of said estate and of all the earnings therefrom, and espe¬ 
cially of all the dividends from the two thousand, sixty-four 
(2,064) shares of capital stock of Lansburgh and Brother, 
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upon which the testator’s bequest to her is a specific charge. 
Upon information and belief, the defendant says that the earn¬ 
ings of the said shares of stock of Lansburgh and Brother 
since November 29, 1925 are greatly in excess of the sum 
of sixteen thousand, two hundred thirty-nine dollars and 
eighty-nine cents ($16,239.89) as alleged in said paragraph 
X to have been paid as dividends upon said stockj The de¬ 
fendant further avers that the estate of! the said 
41 testator is wholly solvent and fully sufficient to meet 
the debts of the testator, the costs of administration, 
and the bequests to this defendant, and such other legatees 
whose bequests are made charges upon the said!shares of 
stock of Lansburgh and Brother; and the defendant is 
therefore entitled to be paid both the cash bequbst of five 
thousand dollars ($5,000.00) and the annuity of! two hun¬ 
dred dollars ($200.00) per month during her natural life, 
in full and without abatement. 

XI. Answering the allegations of Paragraph XI of the 
bill of complaint, the defendant admits the same, except 
that the said shares of stock of Lansburgh and Brother are 
at all times charged with the payment to this defendant of 
the sum of ‘ i two hundred dollars, ($200.00), per month 
to be paid to her during the balance of her natural life,” 
and with the payment of five thousand ($5,000.00) dollars 
to her on November 29, 1927, and these charges are binding 
upon the said plaintiffs as executors and trusfees under 
the aforesaid will and are a first lien upon said shares of 
stock, subject only to the payment of such of thej testator’s 
just debts as may not be satisfied out of the other assets 
of said estate. 

XII. The defendant admits the statements of fact con¬ 
tained in Paragraph XII of the bill of complaint but does 
not admit the conclusions of law. 

i 

XIII. The defendant, upon information and belief, ad¬ 
mits the allegations of Paragraph XIII of said bill of com¬ 
plaint. 

XIV. The defendant admits the allegations of Para¬ 
graph XIV of the bill of complaint. 

XV. The defendant admits the allegations of Para- 

42 graph XV of the bill of complaint. j 

XVI. The defendant admits the allegations of 
Paragraph XVI of the bill of complaint. 



36 


L. LASTSBUEGH ET AL. VS. S. LAXSBUEGH ET AL. 


XVII. Answering the averments of Paragraph XVII of 
the bill of complaint, the defendant admits that Paragraph 
VI of the will of Henry Lnsburgh, deceased, makes the fol¬ 
lowing bequests to her: 

“To Miss Hallie J. MacArthur, formerly of Lynn, Mass, 
and now residing in the District of Columbia I give and be¬ 
queath the sum of Five Thousand Dollars ($5,000.00) to be 
paid at the expiration of two years after my death, and I 
further request that the sum of Two Hundred Dollars 
($200.00) per month be paid her during the balance of her 
natural life, and also request that said sums to be a charge 
upon the stock of Lansburgh and Brother, and shall bind 
my Sisters and Brothers, as Executors of my Estate, their 
Assignees, Executors, Administrators and Assigns.” 

And the defendant i avers that this bequest to her is a first 
charge or lien upon the testator’s shares of stock of Lans¬ 
burgh and Brother, subject only to the payment of such 
of the testator’s just debts as shall not be payable out of 
the other assets of his estate. 

XVIII. Answering the averments of Paragraph XVIII 
of the bill of complaint, the defendant says that the testa¬ 
tor, Henry Lansburgh, deceased, in Paragraph (6) of his 
will made an absolute gift to this defendant of the sum of 
five thousand dollars ($5,000.00) “to be paid at the expira¬ 
tion of two vears after mv death” and “Two hundred dol- 
♦ •> 

lars ($200.00) per month to be paid her during the balance 
of her natural life,” and makes the payments of these sums 
a charge upon his stock of Lansburgh and Brother binding 
upon the executors of his estate. And the defendant says 
that by the said will the plaintiffs are made trustees to hold 
the said stock of Lansburgh and Brother for this defend¬ 
ant, among others, and if the same shall produce sufficient 
income to pay this defendant the aforesaid gift the plain¬ 
tiffs should be required to pay the defendant out of said 
income; but the gift to this defendant being charged 
43 upon the stock of Lansburgh and Brother, both the 
corpus of this stock and the dividends therefrom are 
applicable to its payment and are charged therewith as a 
first lien subject only to the payment of such of the testa¬ 
tor’s just debts as may not be payable or satisfied out of the 
other assets of his estate. 
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XIX. The defendant admits the statement of facts in 
Paragraph XIX in the bill of complaint but not the con¬ 
clusions of law therein stated, but says that the bequest to 
her in Paragraph (6) of said bill is a charge or lien upon 
the said shares of Lansburgh and Brother, subject only to 
the payment of such of testator’s just debts as may be pay¬ 
able or satisfied out of the other assets of his estate. 

XX. The defendant admits that so far as she is advised 

the averments of Paragraph XX of the bill of ebmplaint 
are true. | 

XXI. The defendant admits that so far as she i$ advised 

the averments of fact in Paragraph XXI of the bill of com¬ 
plaint are true, but says the conclusions of law are im¬ 
material to her. ! 

XXII. The defendant admits the statements of fact in 
paragraph XXII in the bill of complaint but not the con¬ 
clusions of law therein, but says that the bequejst to her 
in Paragraph (6) of the said will is a first charge upon 
said share of stock of Lansburgh and Brother, subject only 
to the payment of such of the testator’s just debts as are 
not payable or satisfied from the other assets of liis estate. 

XXIII. The defendant, answering Paragraph XXIII of 
the bill of complaint says that she is not informed whether 
or not the dividends or income likely to be paid; upon the 
aforesaid stock are insufficient to pay the sums di- 
44 rected by the said last wlil and testament of the said 
Henry Lansburgh, deceased, to be paid but calls for 
strict proof thereof. But the defendant averi that the 
estate of the testator is wholly solvent and sufficient to 
meet the direction of his will, and it is the duty of the plain¬ 
tiffs to carry out the plain terms of said will apd pay the 
defendant the annuity now due her, and as the same shall 
become due monthly, and the cash bequest of Five Thou¬ 
sand ($5,000.00) when the same becomes due November 29, 
1927. | 

XXIV. The defendant says that so far as she is advised, 
the averments of Paragraph XXIV of the bill of complaint 

are true. j 

Wherefore, the defendant prays: j 

1. That the bequest to her in the will of the testator be 
declared a first charge upon said stock of Lansburgh and 
Brother, and the earnings thereon. 
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2. That the plaintiffs may be directed by decree to pay 
to her for the balance of her natural life the sum of two 
hundred dollars (200.00) per month from the date of the 
death of the testator, Henry Lansburgh, deceased, to-wit; 
Xovember 29, 1925 with interest thereon, as provided by 
law. 

3. That the plaintiffs be required to hold the aforesaid 
two thousand, sixty-four (2,064) shares of stock of Lans¬ 
burgh and Brother or so much thereof as may be necessary 
in trust to provide for the payment to the defendant of 
the sum of two hundred dollars ($200.00) per month during 
her natural life. 

4. That the plaintiffs be directed to pay to the defendant 
on Xovember 29, 1927 the sum of five thousand dollars 
($5000.00) as by the will directed. 

5. And that the defendant may be given such further 
relief as to equity shall seem meet. 

HALLIE J. Mac ART HUB. 

LESLIE C. GARNETT, 

Attorney for Defendant. 

45 District of Columbia, To wit: 

Personally appeared before me Christine Quick-Sramek, 
a Notary Public in and for the District of Colum¬ 
bia, Hal lie J. Mac Arthur, who being by me first duly sworn 
deposes and says that she has read the foregoing answer 
by her subscribed and that the statements therein made as 
of her own personal knowledge are true, and those made 
upon information and belief she verilv believes to be true. 

HALLIE J. MacARTHUR. 

Subscribed and sworn to before me this 9th dav of Feb- 
ruary, 1927. 

[notarial seal.] 

CHRISTINE QUICK-SRAMEK, 
Notary Public in and for the District of Columbia . 
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46 Separate Answer of Mary E. McCalley. 

Filed February 14, 1927. j 

******* 

i 

I 

The separate answer of Mary E. McCalley, on^ of the 
defendants named herein respectfully represents unto the 
Court as follows: j 

I. This defendant admits the allegations of paragraph 
one (1) of the Bill of Complaint filed herein. j 

II. This defendant admits the allegations of paragraph 
two (2) of the Bill of Complaint filed herein so fhr as the 
same relates to her and as to the other allegations she is 
advised that it is unnecessary for her to make answer. 

III. This defendant admits the allegations of paragraph 
three (3) of the Bill of Complaint filed herein. I 

IV. This defendant upon information and belief admits 
the allegations of paragraph four (4) of the Bill of Com¬ 
plaint filed herein. 

V. Answering paragraph five (5) of the Bill of Com¬ 
plaint filed herein this defendant says that the assets of the 
estate alleged in said paragraph consist principally of the 
times enumerated in the petition for letters testamentary 
of these plaintiffs filed in administration Cause Xo. 33,870 

of the Supreme Court of the District of Columbia 

47 holding a Probate Court in the matter of the Estate 
of Henry Lansburgh, deceased, and that the valua¬ 
tion of the assets of said estate are substantially! the same 
in said paragraph five (5) as the valuation alleged in said 
petition filed in the Probate branch of this Court.! Answer¬ 
ing further said paragraph this defendant is informed and 
believes that the value of the equity of said decedent, Harry 
Lansburgh, in premises 1018 Vermont Avenue, Northwest, 
Washington, D. C. is in excess of the amount of five Thou¬ 
sand dollars ($5000.) the amount alleged in said paragraph. 
Answering further said paragraph this defendant avers 
and says upon information and belief that the stock of 
Lansburgh and Brother estimated in said paragraph five 
(5) of the Bill of Complaint to be worth only one hundred 
dollars ($100.) per share is in fact worth between two 
hundred dollars ($200.) and three hundred dollars ($300.) 
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per share. Answering further said paragraph this defend¬ 
ant avers and says that the value of the jewelry alleged in 
said paragraph amounting to five hundred twenty dollars 
($520.) is far less than its real value; that said jewelry is 
reasonably worth a sum far in excess of one thousand dol- 
lars ($1,000). Answering further said paragraph this 
defendant has no knowledge or information with reference 
to the value of the other assets of the estate of said de¬ 
cedent as alleged in said paragraph five (5) of the Bill of 
Complaint filed herein but avers and says that a proper 
inventory, appraisal, discovery and full disclosure will 
show the exact values thereof. 

VI. Answering paragraph six (6) of the Bill of Com¬ 
plaint filed herein this defendant has no knowledge or 
information concerning the debts of said decedent except 
as alleged in said Bill of Complaint and can therefore 
neither admit nor deny the same but if the same is or mav 
be deemed material so far as the rights or interest of this 
defendant herein are concerned she demands full dis¬ 
closure and strict proof thereof. 

VII. Answering paragraph seven (7) of the Bill of 
48 Complaint filed herein this defendant admits the 
payment to her of the sum of seven hundred ninety- 
five dollars ($795.) covering a lawful claim filed by this 
defendant against the estate of the decedent and a further 
payment to her of the sum of one thousand dollars ($1000.) 
as directed in paragraph four (4) of the will of said de¬ 
cedent. Answering further said paragraph this defendant 
has no knowledge or information except as alleged in the 
Bill of Complaint filed herein of the other allegations 

therein contained and can therefore neither admit nor denv 

•/ 

the same but if said allegations are or may be deemed 
material or if the same affects or mav affect this defend- 
ant’s rights she demands strict proof thereof. 

VIII. Answering paragraph eight (8) of the Bill of Com¬ 
plaint filed herein this defendant admits that the second 
and unnumbered paragraph of the will of Henry Lans- 
burgh, deceased, contains the provisions as alleged in said 
paragraph of the said Bill of Complaint but this defendant 
does not admit the conclusions of law alleged in said para¬ 
graph. 
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IX. Answering paragraph nine (9) of the Bill of Com¬ 
plaint filed herein this defendant avers and says that para¬ 
graph four (4) of the last will and testament of jsaid de¬ 
cedent provides in toto, as follows: j 

“To Mrs. E. McCalley, for faithful services rendered as 
my Housekeeper, the home and all its contents, in my name, 
situated at 1001 Irving St., X. W., and I further bequeath 
to Mrs. Mary E. McCalley, two hundred dollars per month 
($200.00 per month) to be paid to her during the! term of 
her natural life, the said sum of two hundred dollars per 
month be a charge upon the stock of Lansbq'rgh and 
Brother, and shall bind my Sisters and Brother^, as Ex¬ 
ecutors of my Estate, their assignees, Executors, admin¬ 
istrators and assigns.” 

“If at the expiration of five years after my death Mrs. 
Mary E. McCalley be living, I want a lump suni of Five 
Thousand dollars to be given her, also, one rear 'after mv 
death the sum of two thousand ($2000.) be given; her, this 
in addition to the two Hundred Dollars ($200.) p|er month 
during her natural life, also to be given one Thousand Dol¬ 
lars ($1000.) within a week after my death as she! has been 
most faithful, even when ill, nothing was ever a trouble 

7 • " ^ • i 

for her in serving me and making life comfortable 

o o 

49 and do request the sums be a charge upon!the stock 
of Lansburgh and Brother and shall bind mv Sisters 
and Brothers as Executors, of my Estate, their Assignees, 
Executors, Administrators and Assigns.” 

i 

Answering further said paragraph this defendant admits 
the allegations that the provisions of the will of said de¬ 
cedent constitute a specific devise and bequest of* premises 
No. 1001 Irving St., X. W. Washington, D. C. and all its 
contents to this defendant. Answering further said para¬ 
graph this defendant avers and says that she is advised 
that the provisions of said paragraph four (4) bf the last 
will and testament of said decedent so far as the beal estate 
therein referred to is concerned constitute a specific devise 
thereof to this defendant which is exempt and exonerated 
by law and the will of said decedent from application to¬ 
wards the payment of any debts or the funeral expenses of 
said decedent unless and until the entire personal estate of 
said decedent is consumed, exhausted or abated in that be- 
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half. Answering further said paragraph this defendant 
says that for nine (9) years immediately preceding the 
death of said Henrv Lansburgh who was unmarried she 
served the decedent as his housekeeper, prepared his meals 
and those of his many guests, attended to his clothes, cared 
for him when he was ill and superintended all his domestic 
affairs during this time. Answering further said para¬ 
graph this defendant says that the jewelry of said decedent 
referred to in paragraph five (5) of the Bill of Complaint 
was in the home of the decedent at the time of his death, 
part of which was in an iron safe in one room of said home 
and the balance in and on a bureau in another room of 
said home but that said jewelry was removed by the ex¬ 
ecutors from said home at the time of the appraisement 
thereof by the appraisers of the said Probate Court and has 
since been and is now in the custody of these plaintiffs. An¬ 
swering further said paragraph this defendant says that 
on many occasions she wore part of said jewelry of the de¬ 
cedent who on numerous occasions stated in the presence of 
others that upon his death said jewelry would go to this 
defendant. Answering further said paragraph this de¬ 
fendant avers and says that the furniture and jewelry 
50 referred to in paragraph five (5) of the Bill of Com¬ 
plaint filed herein constitute and were the contents 
of the home of said decedent in his name situated at No. 
1001 Irving St., X. W., Washington, D. C., within the mean¬ 
ing and intent of the testator and the provisions of his will 
and this defendant is advised and therefore avers and savs 
that the specific devise and bequest of said home and all its 
contents entitles her to a decree herein construing said will 
specifically directing and requiring said executors and trus¬ 
tees to deliver to her said furniture and articles of jewelry 
and not the alleged values thereof upon the settlement of the 
first account of said executors and trustees. Answering fur¬ 
ther said paragraph this defendant is advised and therefore 
avers and says that the language of the testator in its true 
meaning and intent in said paragraph four (4) of the will 
of said decedent makes said money bequests to this de¬ 
fendant a charge or lien upon the dividends or income and 
also upon the corpus of the stock of Lansburgh and 
Brother and in consequence of which entitles this defendant 
to an absolute preference or priority over other legatees 
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and devisees whose bequests and devises are not specifically 
charged against or impressed upon any portion or portions 
of the stock or other assets of said estate. 

X. Answering paragraph ten (10) of the Bill of Com¬ 
plaint filed herein this defendant admits that premises No. 
1001 Irving St. N. W., Washington, D. C., and allots con¬ 
tents are specifically devised and bequeathed to jthis de¬ 
fendant in the manner and form as set forth in the pre¬ 
ceding paragraph. This defendant avers and says that 
the said two thousand sixty-four (2,064) shares of the capi¬ 
tal stock of Lansburgh and Brother are not bequeathed to 
the brothers and sisters of said decedent with j a prior 
preference, lien or charge in law or equity over the devise 
and bequest of this defendant but avers and says; that the 
bequest of said stock to the brothers and sister^ of said 

decedent is subject to and impressed with! the full 
51 payment of the bequests to this defendant, j Answer¬ 
ing further said paragraph this defendant has no 
knowledge or information concerning the income {from the 
estate of said decedent since his death except as alleged 
in said Bill of Complaint and therefore neither admits nor 
denies the same but if said allegation is or may bb deemed 
material or mav affect the rights of this defendant she de- 

* j m 

mands disclosure and strict proof thereof. 4 Answering fur¬ 
ther said paragraph this defendant is advised and Itherefore 
avers and says that unless and until the entire; personal 
estate of said decedent is exhausted or required I to be ex¬ 
hausted in the payment of the debts of said decbdent that 
there should be no abatement, ratable, partial, or otherwise 
of the specific devise to this defendant as set forth in para¬ 
graph four (4) of the will of said decedent. Answering 
further said paragraph this defendant is advised and there¬ 
fore avers and says that there should be no abatement, 
ratable or otherwise of any money bequest or bbquests to 
this defendant by virtue of the terms and conditions of 
said last will and testament unless and until! all other 
legacies and bequests in said will and testament; not made 
a charge upon said stock of Lansburgh and Brother are 
totallv abated. 

XI. Answering paragraph eleven (11) of the Bill of 
Complaint filed herein this defendant admits that after the 
payment of all the just debts and funeral expenses of the 
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decedent the stock of Lansburgk and Brother should be 
distributed to the plaintiffs herein for the purpose of ful¬ 
filling the terms and provisions of said trust but avers and 
says that said trust and its provisions are secondary to the 
right of this defendant for the full and complete satisfac¬ 
tion of the bequests or annuities to her as provided for 
in said will of said decedent. Answering further said 
paragraph this defendant admits that the brothers and 
sisters of said decedent are to share equally (share and 
share alike) of any monies left over after the be- 
52 quests enumerated by said testator covering a period 
of ten (10) years for said trust and subject to the 
restrictions and conditions hereinbefore stated and enumer¬ 
ated in said will. 

XII. Answering paragraph twelve (12) of the Bill of 
Complaint filed herein this defendant admits that paragraph 
one (1) of the last will and testament of the said decedent 
provides for the bequests alleged in said paragraph twelve 
(12) of the Bill of Complaint and that she is advised that it 
is unnecessarv for her to make further answer to said 
paragraph. 

XTIT. Answering paragraph thirteen (13) of the Bill of 
Complaint filed herein this defendant admits that paragraph 
two (2) of the last will and testament of said decedent 
provides as alleged in said paragraph thirteen (13) of the 
Bill of Complaint; that this defendant is not informed 
and therefore can neither admit nor deny the names or 
number of nieces and nephews who may have survived said 
decedent. 

XIY, XV, XVI, and XVII. Answering paragraphs four¬ 
teen (14), Fifteen (15), Sixteen (16) and Seventeen (17) 
of the Bill of Complaint filed herein this defendant admits 
the allegations contained therein. 

XVIII. Answering paragraph eighteen (18) of the Bill 
of Complaint filed herein this defendant admits the allega¬ 
tions contained therein, but denies the conclusions of law 
therein alleged. Answering further said paragraph this 
defendant is advised and therefore avers and says that the 
virtue of the provisions of paragraph four (4) of the last 
will and testament of said decedent the bequests of an¬ 
nuities to this defendant are expressly made a charge upon 
the stock of said Lansburgh and Brother and that she is 
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entitled to have priority over other legatees whose bequests 
are not made a charge upon the stock of Lansburgh and 
Brother and entitled to have application made of the corpus 
of the stock of Lansburgh and Brother, if necessary, for 
the full and complete satisfaction of the legacies, bequests 
and annuities to her made in said paragraph;four (4) 
53 and that should the income from said stock jof Lans¬ 
burgh and Brother be insufficient to pay said bequests 
that said executors be required and directed bjr law to 
satisfy said legacies from the proceeds of a sale o^ disposi¬ 
tion of said stock; answering further said paragraph this 
defendant is advised and therefore avers and say^ that the 
devise and bequests in paragraphs four (4), fivej (5) and 
six (6) of the will of the decedent have priority; over all 
other bequests contained in said will. 

XIX. Answering paragraph nineteen (19) of| the Bill 
of Complaint filed herein this defendant admits tjiat para¬ 
graph eight (8) of the will of said decedent provides as is 
alleged in said paragraph nineteen (19). Answering fur¬ 
ther said paragraph this defendant is advised and there¬ 
fore avers and says that the provisions of paragraph do 
not create a charge upon the stock of Lansburgh and 
Brother but that the payment directed by said paragraph 
eight (8) of said will and testament should be macjle by said 
executors and trustees out of the general assets of the 
estate. 

XX. Answering paragraph twenty (20) of the Bill of 
Complaint filed herein this defendant admits that paragraph 
nine (9) of the last will and testament provides asiis alleged 
in said paragraph twenty (20) of the Bill of (Complaint 
filed herein. This defendant is advised that it i$ unneces¬ 
sary for her to make further answer to the allegations of 
said paragraph. 

XXI. Answering paragraph twenty-one (21) of the Bill 
of Complaint filed herein this defendant admits that para¬ 
graph ten (10) of the last will and testament provides as is 
alleged in said paragraph twenty-one (21) of tjie Bill of 
Complaint filed herein. This defendant is advised that it 
is unnecessary for her to make further answer to the allega¬ 
tions of said paragraph. 

XXII. Answering paragraph twenty-two (22) of 
the Bill of Complaint filed herein this defendant ad- 
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mits that paragraph eleven (11) c '* the last will and testa¬ 
ment of said decedent provides as is alleged in said para¬ 
graph, but does not admit the conclusions of law therein 
contained. 

XXIII. Answering paragraph twenty-three (23) of the 
Bill of Complaint field herein this defendant has no knowl¬ 
edge or information as to whether or not the dividends or 
income likely to be paid upon the shares of stock of Lans- 
burgli and Brother are or may be entirely insufficient for the 
payment of the legacies and bequests in the last will and 
testament of said decedent but if the same is or may be 
deemed material to the rights of this defendant she demands 
strict proof thereof and a definite disclosure of all the 
earnings of the stock of said decedent in Lansburgli and 
Brother. 

XXIV. This defendant without personal knowledge of all 
the parties hereto can neither admit nor deny the allega¬ 
tions in paragraph twenty-four (24) of the Bill of Com¬ 
plaint filed herein. 

Xow having fully answered the Bill of Complaint filed 
herein this defendant prays as follows: 

1. That a decree or decrees be entered herein declaring 
that the provisions of paragraph four (4) of the last will 
and testament of said decedent constitute a charge or first 
lien upon the dividends or income as well as upon the cor¬ 
pus of the stock of Lansburgh and Brother in favor of this 
defendant. 

2. That unless it be necessary for the payment of the just 
debts and funeral expenses of said decedent that there shall 
be no abatement, ratable or otherwise of the devise and be¬ 
quests to this defendant and then only after an exhaustion 
of all other assets of the estate and bequests not made a 

charge upon the stock of Lansburgh and Brother. 

55 3. That the plaintiffs may be directed by decree 

to pay to this defendant for the balance of her natu¬ 
ral life the sum of two hundred dollars ($200.) per month 
from the date of the death of Henry Lansburgh, deceased, 
on, to-wit, Xovember 29, 1925 with interest thereon as pro¬ 
vided bv law. 

4. That the plaintiffs be directed to pay this defendant 
immediately the sum of two thousand dollars ($2,000.) with 
interest thereon from, to-wit, Xovember 29, 1926 and that 
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the plaintiffs be further directed to pay the defendant on, 
to-wit, November 29th, 1930 the full sum of five thousand 
dollars ($5,000.) in accordance with the terms and condi¬ 
tions of the will of said decedent provided this defendant 
be then living. j 

5. That the decree entered herein shall provide and con¬ 
strue that the words “all its contents” in the devise and be¬ 
quest to this defendant in paragraph four (4) of |the will 
of the decedent be held to include all the personal property 
particularly the furniture and jewelry referred to In para¬ 
graph five (5) of the Bill of Complaint contained in 
premises No. 1001 Irving St. N. W., Washington, D. C., as 
well as all other personal property in said premises at the 
time of the death of Henry Lansburgh, deceased. I 

6. That this defendant may have such other and further 
relief as to the Court may seem just, proper, and in accord¬ 
ance with the law and equity applicable to this cajse. 

MARY E. McCALLEY. 

HARLAN WOOD, j 

Attorney for Defendant Mary E. McCalley. 

District of Columbia, ss : ! 

Personally appeared before me, a Notary Public, in and 
for the District of Columbia, Mary E. McCalley, yrho being 
by me first duly sworn deposes and says that she 1 has read 
the foregoing instrument by her subscribed and that the 
matters and things therein contained as of her;own per¬ 
sonal knowledge are true, and those things stated upon in¬ 
formation and belief she verily believes to be true. 

MARY E. McCALLEY. 

Subscribed and sworn to before me this 11th d&y of Feb¬ 
ruary, 1927. j 

[notarial seal.] JAMES H. MARR, 

Notary Public, D. C. 

56 Answer of Bruen Home by Flora E. Beales, 

Treasurer . j 


Filed February 23, 1927. 
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The defendant in answer to tlie bill of complaint filed 
against it and others, says: 

I, II, III, and IV. This defendant admits the allegations 
of paragraphs I, II, III, and V of the bill of complaint so 
far as they relate to it, and as to the other allegations the 
defendant is advised that it is unnecessary for it to make 
answer. 

V. This defendant says it is not fully informed what 
estate the decedent left nor the value of the property of 
which said estate consists, but the defendant, upon informa¬ 
tion and belief, avers and says that the premises known as 
1018 Vermont Avenue, Northwest, Lot No. 18, in Square 
No. 216, in the City of Washington, District of Columbia, is 
worth One Hundred Thousand Dollars ($100,000) and that 
the undivided one-tenth (1/10) interest therein of which 
decedent, Henry Lansburgh, died seised is worth approxi¬ 
mately Ten Thousand Dollars ($10,000). Answering fur¬ 
ther said paragraph, this defendant has no knowledge or 
information with reference to the values of the other assets 
of the estate of said decedent as alleged in said paragraph 
V of the bill of complaint, but avers and says that proper 
inventory, appraisal, discovery, and full disclosure will 
show the exact values thereof. 

VI. This defendant is not informed as to the debts left 
by the decedent, Henry Lansburgh, as set forth in 

57 paragraph VI of the bill of complaint, nor of the ex¬ 
penditures made by the plaintiffs as therein alleged. 
This defendant, not being advised of the truth or falsity of 
said allegations, demands strict proof thereof. 

VII. This defendant has no knowledge or information 
with respect to the allegations contained in said paragraph 
VII, except as alleged in the bill of complaint, but if said 
allegations are or may be deemed material, or if the same 
affect or may affect it, this defendant demands strict proof 
thereof. 

VIII. This defendant admits that the second, but unnum¬ 
bered, paragraph of the will of the said Henry Lansburgh, 
deceased, contains the provision as alleged in the said para¬ 
graph VIII of the bill of complaint, but this defendant, hav¬ 
ing no knowledge of the other allegations of said para¬ 
graph, can neither admit nor deny them. 
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IX. This defendant admits that paragraph 4 of the will 
of the said Henry Lansburgh, deceased, contains tlid devise 
to Mrs. Mary E. McCally as set forth in said paragraph IX 
of the bill of complaint, and is advised that it is Unneces¬ 
sary for it to make further answer to said paragraph. 

X. This defendant, being without full information,! neither 
admits nor denies the statements relating to the assets and 
liabilities of the estate of said decedent, Henry Lahsburgh, 
set out in paragraph X of the bill of complaint, nor the in¬ 
come from said estate as therein alleged, but jthis de- 

58 fendant is advised, and being so advised, says that it 
is entitled to a full and specific disclosure of j the full 
value of said estate and of all the earnings therefrom. This 
defendant, upon information and belief, avers and slays that 
the estate of the said testator is wholly solvent ajnd fully 
sufficient to meet the debts of the testator, the costs of ad- 
ministration, and the bequest to this defendant. Answer¬ 
ing further the allegations of said paragraph X, jthis de¬ 
fendant believes that this Court should authorize tile execu¬ 
tors and trustees under the last will and testameiit of the 
said Henry Lansburgh, deceased, to dispose of the 824 6/10 
shares of the capital stock of Lansburgh and Brother, de¬ 
posited as security on a promissory note of said decedent, 
held by the National Bank of Washington, in the sum of 
Twenty-Four Thousand Dollars ($24,000), and that the sur¬ 
plus from the disposition of said shares of stock, kfter the 
payment of the note of Twenty-Four Thousand Dollars 
($24,000), together with accrued interest at j six per 
cent, should then become part of the assets of the,Restate of 
said decedent for the payment of debts and the i bequests 
set forth in the last will and testament of said decedent. 
Answering further the allegations of said paragraph X, 
this defendant, upon information and belief, avers 1 and says 
that if the disposition of said 824 6/10 shares o^ the said 
stock is authorized as hereinbefore mentioned the estate 
wfill be ample to pay the debts of the decedent and the be¬ 
quest of this defendant; and this defendant, upon informa¬ 
tion and belief, further avers and says that the dividends 
on the shares of stock and trust certificates ovmed by dece- 
dent in the Corporation of Lansburgh and Brother do not 
follow and form a part of the specific bequest of said stock, 
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but become part of the trust fund provided for in the sec¬ 
ond, but unnumbered, paragraph of the last will and 

59 testament of said decedent, as set forth in paragraph 
VIII of the bill of complaint. 

XI. This defendant, in view of its answer to paragraph 
X of the bill of complaint, is advised that it is unnecessary 
for it to make further answer to said paragraph X. 

XIT and XIII. This defendant admits that the last 
will and testament of said decedent provides as alleged in 
said paragraph XII and XIII, but, not being informed, this 
defendant can neither admit nor deny the names or number 
of nieces and nephews who may have survived said de¬ 
cedent. 

XIV, XV, XVI, and XVII. This defendant admits the 
allegations contained in paragraphs XIV, XV, XVI, and 
XVII of the bill of complaint. 

XVIII and XIX. This defendant admits that paragraphs 
7 and 8 of said last will and testament contains the provi¬ 
sions set forth in paragraphs XVIII and XIX of the bill of 
complaint, and is advised that it is unnecessary to make 
further answer to the allegations of said paragraphs. 

XX. This defendant admits that paragraph 9 of said 
will and testament provides as alleged in paragraph XX of 
the bill of complaint. This defendant further says that it 
is one of the legatees named in said paragraph 9 of the said 
last will and testament as the “Bruen Home for Children, 
3300 0 St., X. W.M; that the correct name of said Corpora¬ 
tion is “Bruen Home”; that said Home was established 
in 1896, being organized under the laws of the District of 
Columbia; that said Home was at various times 

60 located at Ninth and N Streets, Northwest, 436 M 
Street, Northwest, 3300 O Street, Northwest, and 

3535 Eleventh Street, Northwest, in the Citv of Washington, 
District of Columbia. This defendant further savs that 
Bruen Home was partially destroyed by fire in July, 1924, 
(sixteen months before the death of the testator), and that 
the fire authorities of the District of Columbia would not 
permit the said Home to restore the building for use as a 
home for children because it was a wooden building. This 
defendant further says that it has a number of children to 
look after; that one boy, namely, John Everhardt, was 
placed in school at the Berkshire Industrial Farm, Canaan, 
N. Y., on the first day of December, 1926; that said Bruen 
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i 

Home bought and paid for all of his clothes and has paid 
the fees to the said farm for his education; and jthat an¬ 
other boy, namely, Louis Silva, who is now in tliei German 
Orphanage in the District of Columbia, is to be sent away 
to school next year. This defendant further says that it 
has placed children in private homes until the time comes 
when it has its own home; and that the matron of! the said 
Bruen Home, who was one of its founders and who served 
personally as matron from the time of its organization until 
its destruction by fire, is now an invalid at the Home for 
Incurables, and that a check goes to her from the Home 
each month. This defendant further says that, as the build¬ 
ing occupied by the Home was destroyed by fire! approxi- 
matelv sixteen months before the death of the testator, said 
testator was doubtless cognizant of the destruction of said 
building; and that since the destruction of said! building 
the Bruen Home has purchased merchandise at the Lans- 
burgh and Brother store and had it charged to its 
G1 account, and no question was ever raised by the said 
Lansburgh and Brother in connection with the pur¬ 
chase made and charged to the account of said Brfien Home. 
Inasmuch as this defendant is still engaged inj the per¬ 
formance of charitable work, it believes that the work it is 
doing was appreciated by the testator, who presumably 
realized the paucity of its financial resources, and for this 
reason made provision for it in his last will and testament ; 
and this defendant further avers that it is its intention to 

i 

provide another building for use as a home for children 
at such time as its financial condition will enable it to do so. 

XXI. This defendant admits that paragraph 110 of said 
last will and testament provides as alleged in iaid para¬ 
graph XXI of the bill of complaint, and is advised that it 
is unnecessary to make further answer to the allegations of 
said paragraph. 

XXII. This defendant admits that paragraph; II of said 
last will and testament provides as alleged in baid para¬ 
graph XXII, but does not admit the conclusion of law 
therein contained. 

XXIII. This defendant has no information as to whether 
or not the dividends or income likely to be paid upon the 
aforesaid shares of stock are insufficient for the payment 
of legacies and bequests in said last will and ;testament, 
but if the same are or may be deemed material to its rights, 
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defendant demands strict proof thereof and a full disclosure 
of all the earnings of said decedent in Lansburgh and 
Brother. This defendant, in further answer to the allega¬ 
tions of said paragraph XXIII of the bill of com- 
62 plaint, avers and says that the estate of the testator 
is wholly solvent and sufficient to meet the directions 
of the testators will and that it is the duty of the plaintiffs 

to carrv out the terms of the will and the intention of the 
* 

testator and pay this defendant the amounts directed to be 
paid to it under the provisions of said last will and testa- t 
ment. 

XXIV. This defendant, being without knowledge of all 
the parties hereto, can neither admit nor deny the allega¬ 
tions in paragraph XXIV of the bill of complaint. 
Wherefore, the defendant prays: 

1. That the plaintiffs be directed to pay to this defendant 
One Hundred Dollars ($100) a year for ten years as pro¬ 
vided in paragraph numbered 9 of the last will and testa¬ 
ment of said decedent. 

2. That this defendant may have such other and further 

•/ 

relief as to the Court may seem just, proper and equitable. 


BRUEN HOME, 

By FLORA E. BEALES, 

Treasurer. 

THOMAS J. FITZGERALD, 

Attorney for Defendant, Bruen Home. 


District of Columbia, To wit: 

Personally appeared before me L. M. Fox, a Notary 
Public in and for the District of Columbia, Flora E. Beales, 
who being by me first duly sworn deposes and says that she 
is Treasurer of the Bruen Home, that she has read the fore¬ 
going answer by her subscribed, and that the statement 
therein made as of her own personal knowledge are true 
and that those made on the information and belief 
63 she verily believes to be true. 

FLORA E. BEALES. 


Subscribed and sworn to before me this 22nd dav of 
February, 1927. 

[seal.] L. M. FOX, 

Notary Public in and for the District of Columbia. 
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Answer of Edna E. Sellens. | 

i 

64 Filed February 24, 1927. j 

I 

The separate answer of Edna E. Sellens, one of the 
defendants herein named, respectfully represents unto this 
Honorable Court, as follows: 

1st. This defendant admits the allegations of paragraph 
one (1) of the Bill of Complaint tiled herein. j 

2nd. This defendant admits the allegations of paragraph 
two (2) of the Bill of Complaint tiled herein so far as the 
same relates to her, and, as to the other allegations, she 
is advised, it is unnecessary for her to make answer. 

3rd. This defendant admits the allegations of paragraph 
three (3) of the Bill of Complaint tiled herein, j 

4th. This defendant, upon information and belief admits 
the allegations of paragraph four (4) of the Bill of Com¬ 
plaint tiled herein. j 

5th. Answering paragraph five (5) of said Bill of Com¬ 
plaint, this defendant says, she has no personal knowledge 
of the various items left by the decedent and comprising his 
total estate, except, that disclosed in the inventory 
65 filed by the executors in the Probate Coijirt and in 
this paragraph of said Bill of Complaint.! This de¬ 
fendant however, is advised, and being so advised, charges 
and avers, that the total valuation of the estate of said 
decedent, is in excess of the actual valuation So far dis¬ 
closed. j 

6th. Answering paragraph six (6) of said Bill of Com¬ 
plaint, this defendant says, she has no personal knowledge 
or information concerning the amount of the debts of said 
decedent, except as is alleged in this Bill of Complaint, and, 
can therefore neither admit nor deny the allegations. 

7th. Answering paragraph seven (7) of shid Bill of 
Complaint, this defendant says, she has no knowledge or 
information regarding the allegations of said .paragraph 
except as alleged therein, and can therefore, neither admit 
nor deny the same. 

8th. Answering paragraph eight (8) of said Bill of 
Complaint, this defendant says, so far as she!is advised, 
the averments of said paragraph are true, except, that 
this defendant does not admit the conclusions of law 


i 

j 

i 
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therein stated. This defendant further says, that she is 
advised, that the bequest of the shares of stock of Lans- 
burgh and Brother to the sisters and brothers of the testa¬ 
tor, is expressly subject to the bequest in paragraph five 
(5) of said Testator’s AY ill to this defendant, and to other 
similar bequests of equal dignity. 

9th. This defendant answering the 9th paragraph of 
said Bill of Complaint, says, she admits that said Testator 
by paragraph four (4) of his Last Will and Testament, 
devised and bequeathed to one Airs. Alary E. McCalley the 
property, monies and annuity in said paragraph stated. 
As to the other allegation of paragraph nine (9), this de¬ 
fendant can neither admit nor denv the same. 

•/ 

66 10th. Answering paragraph ten (10) of said Bill 

Complaint, this defendant can neither admit nor 

denv the correctness of the statement of assets and liabil- 
% 

ities of the estate, as set out in said paragraph. This de¬ 
fendant further answering says, she is advised and being 
so advised, charges and avers, that she is entitled to a full 
and specific disclosure of all the earnings of said estate 
and especially all of the dividends received or declared 
on the two thousand sixty four (2064) shares of the capital 
stock of Lansburgh & Bro. since the date of the death of 
the Testator. This defendant is also advised, and therefore 
charges and avers,; that said stock of Lansburgh & Bro. 
although appraised and valued by the complainants at One 
hundred dollars ($100.00) the share is in point of fact rea¬ 
sonably worth Two hundred dollars ($200.00) to Three 
hundred dollars ($300.00) the share, and therefore the total 
assets of said estate are greatly in excess of the sum of 
Two hundred and thirty five thousand, four hundred and 
one dollars and eighty-two cents ($235,401.82), as is al¬ 
leged. This defendant further says, that the estate of the 
testator is wholly solvent and fully sufficient to meet the 
debts of the testator, the reasonable costs of administration 
and the payment of the bequest or gifts to this defendant, 
and all other legatees whose legacies are similar or of 
equal dignity with this defendant. This defendant further 
says, that she is entitled to be paid both the cash bequest of 
Five thousand dollars ($5,000.00) and the annuity of Two 
hundred dollars ($200.00) per month for her natural life, 
in full and without abatement. Further answering said 
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paragraph, this defendant says, that said sum of Four 
thousand three hundred and thirty seven dollars and six¬ 
teen cents ($4,337.16) advanced or loaned to the decedent 
prior to his deatli by Lansburgh & Bro. is a general debt 
due by the decedent to Lansburgh & Bro. and should be 
paid out of the general assets of the estate and that the 
dividends on the stock of Lansburgh & Bro. should 

67 not be applied toward the payment of said debt in 
preference to the payments due this defendant under 

paragraph five (5) of said Testator’s Last Will and Testa¬ 
ment. This defendant further answering, says;that the 
eight hundred and twenty-four and six-tenth (824-6/10th) 
shares of stock of Lansburgh & Bro., pledged as Collateral 
for a loan of Twenty four thousand dollars ($24,000.00) 
to the decedent prior to his death, is likewise a debt due by 
the decedent, and said loan should be paid out ofj the gen¬ 
eral assets of the estate, if sufficient, before recourse can or 
should be had to the stock so pledged as collateral,; and that 
any dividends declared or paid on account of said stock so 
pledged, follows the stock bequeathed to the testator’s sis¬ 
ters and brothers, subject to the prior claim of this de¬ 
fendant and other bequests or claims impressed upon said 
stock and dividends under the fourth, fifth and sixth para¬ 
graphs of said Last Will and Testatment and nb other. 

11th. Answering paragraph eleven (11) of said Bill of 
Complaint, this defendant admits, that after thelpayments 
of all the just debts and funeral expenses of the decedent 
and the proper cost of administration, the stock of Lans¬ 
burgh & Bro. should be distributed to the plaintiffs herein 
for the purpose of fulfilling the terms and provisions of the 
trust, but this defendant avers and says, that the; said stock 
of Lansburgh & Bro., at all times is charged,! and until 
paid, with the full payments of the bequest to tips defend- 
and of the sum of Five Thousand dollars ($5000.00) and the 
sum of Two hundred dollars ($200.00) per month, payable 
to this defendant, during the term of her natural life. 

12th. Answering the 12th, 13th, 14th paragraphs of said 
Bill of Complaint, this defendant admits the njiatters and 
facts therein alleged, but does not admit the probable con¬ 
clusions of law stated, and says, that by a true construc¬ 
tion of the Will of said Testator and all; of its pro- 

68 visions, the bequests mentioned in paragraphs one 
(1), two (2) and three (3) of said Will, are not pay- 
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able, prior to satisfaction of the bequests to this defendant, 
mentioned in paragraph five (5) of said Will. 

13th. Answering the 15th, 16th and 17th paragraphs of 
said Bill of Complaint, this defendant admits the matters 
and facts therein alleged. 

14th. Answering the 18th paragraph of said Bill of Com¬ 
plaint, this defendant admits the matters and facts therein 
alleged, but denies the conclusions of law stated. Further 
answering said paragraph, this defendant is advised, and 
being so advised, avers and says, that by virtue of the pro¬ 
visions of paragraph five (5) of said Will and Testament 
of the decedent the bequest and annuity to this defendant 
are expressly made a charge upon the stock of said Lans- 
burgh & Bros., and this defendant is entitled to have pri¬ 
ority over other legatees whose bequests are not specifically 
made a charge upon said stock. This defendant further 
answering said paragraph says that the provisions of the 
5th paragraph of the Will and Testament of the decedent, 
is binding upon the executors and trustees, and that said 
trustees are bound to hold said stock of Lansburgh & Bro., 
for the benefit of this defendant and others whose bequests 
are similar or of equal dignity with that of this defendant, 
and that if said slock shall produce sufficient income to pay 
this defendants bequest and annuity, the plaintiff should 
be required to pay this defendant, out of said income, and 
should the income from said stock be insufficient to pay this 
defendant, said plaintiffs as executors or trustees, should 
be required to pay this defendant from the proceeds of any 
sale or disposition of said stock. Further answering said 
paragraph, this defendant is advised and being so 
69 advised, avers and says, that the bequest and an¬ 
nuity mentioned in the 5th paragraph of the Last 
Will and Testament of the decedent, to this defendant, have 
priority over all other bequests and legacies in said Will 
mentioned, excepting similar bequests and gifts mentioned 
in the 4th and 6th paragraphs of said Will and Testament, 
and made a charge upon the stock of Lansburgh & Bro. 

15th. Answering the 19th paragraph of said Bill of Com¬ 
plaint, this defendant says, that paragraph eight (8) of 
the Last Will and Testament of said decedent, provides as 
is alleged. This defendant however does not admit the 
possible conclusions of law therein stated. This defendant 
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further answering, says, that she is advised, and being so 
advised, avers and says, that the provisions of paragraph 
eight (8) of the Will do not create a charge upon the stock 
of Lansburgh & Bro. and that the payment of the! amount 
mentioned in paragraph eight (8) of said Will anjl Testa¬ 
ment should be made by the executors and trustee^, out of 
the general assets of the estate, and that paragraph eight 
(8) or any other paragraph of said Will and Testament, 
excepting paragraphs four (4) and six (6), stand upon a 
footing equal to that of paragraph five (5), under which 
this defendant claims. 

16th. Answering the 20th paragraph of said Bill] of Com¬ 
plaint, this defendant admits, in so far as she is;advised, 
the matters and facts therein alleged are true. ! 

17th. Answering the 21st paragraph of said Bill of Com¬ 
plaint, this defendant admits, in so far as she isi advised, 
the matters and facts therein alleged are true, but! that this 
defendant does not admit nor deny the conclusions of law 
therein stated. j 

18th. Answering the 22nd paragraph of jsaid Bill 
70 of Complaint, this defendant admits the! matters 
and facts therein alleged, but does not admit the con¬ 
clusions of law therein stated. This defendant further 
answering said paragraph says that the bequest and annu¬ 
ity to her under and by virtue of the provisions! of para¬ 
graph five (5) of the Last Will and Testament pf the de¬ 
cedent is a prior charge upon the shares ctf stock of Lans¬ 
burgh & Bro., and should be paid out of the dividends or 
the corpus or both, subject only to the payineht of the 
testators just debts, funeral expenses and costs of the ad¬ 
ministration. 

19th. Answering the 23rd paragraph of said Bill of Com¬ 
plaint, this defendant says that she has no knowledge or 
information as to whether the dividends, or income of the 
stock, of Lansburgh & Bro. likely to be paid, are, or will 
be sufficient, for the payment of the legacies and bequests 
mentioned in the Last Will and Testament of said decedent, 
and therefore can neither admit nor deny the same, but if 
the same is or may be deemed material to the; rights of 
this defendant, she demands strict proof thereof;, as to the 
insufficiency of dividends or income and a definite disclo¬ 
sure of all the earnings and income arising from, or out 
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of the stock of Lansburgh & Bro., owned by the decedent 
at the time of his death. 

-Oth. Answering the 24th paragraph of said Bill of Com¬ 
plaint. this defendant says, that so far as she is advised, 
the matters and facts therein alleged, are true. 

Wherefore, The defendant prays: 

1. That the bequest and annuity to her, under the pro¬ 
visions of the 5th paragraph of the Will of the Testator 
be declared a first charge upon the stock of Lansburgh & 
Bro. owned by theiTestator at the time of his death, and the 
earnings thereof. 

2. That the plaintiffs be directed by decree of 
71 this Honorable Court to pay to this defendant the 
sum of Two hundred dollars ($200.00) per month, 
during her natural life, from the date of the death of the 
Testator, Henry Lansburgh, deceased, with interest there¬ 
on, as provided by law. 

»>. That the plaintiffs be required to hold the aforesaid, 
two thousand, sixty-four (2,064) shares of stock of Lans¬ 
burgh & Bro., or so much thereof as may be necessary, in 
trust, to provide for the payment to this defendant of the 
sum of two hundred dollars ($200.00) per month during 
her natural life. 

4. That the plaintiff be directed to pay to this defendant 
on November 29, 1927, the sum of five thousand dollars 
($5,000.00) as by the Will directed. 

5. And that the defendant may be given such other and 
further relief as to cquitv shall seem just and proper. 

EDNA E. SELLENS, 

Defendant . 

EDWIN H. BROWNLEY, 

Attorney for Defendant. 


State of Maryland, 

Baltimore County, To wit: 

Personally appeared before me, Margaret E. Fite, a No- 
tarv Public of the State of Maryland, in and for Baltimore 
County, aforesaid, Edna E. Sellens, who being by me first 
duly sworn deposes and say that she has read the foregoing 
answer bv her subscribed and that the matters and things 
therein contained as of her own personal knowledge are 
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true, and those things stated upon information and belief 
she verily believes to be true. 

EDNA E. SEliLENS. 

■ 

Subscribed and sworn to before me this 23rd dav of 
February, 1927. 

MARGARET E. FITE, 

(notarial seal.) Notary \ Public. 

My commission expires May 1, 1927. 

| 

72 Separate Answer of Georye F. Dudley, j 

i 

i 

Filed February 24,1927. 

- 7 i 

i 

* * * * * * i * 


To the Supreme Court of the District of Columbia: 

The defendant, George F. Dudley, respectfully jstates: 

I. This defendant admits the allegations contained in 

paragraphs I, III, IV, VIII, IX, XI, XIII, XIV, XVI, 
XVII, XVIII and XIX of the Bill. j 

II. This defendant has no knowledge as to the several 
matters recited in paragraph II of the Bill except in so far 
as it refers to himself, and he admits that he is a resident 
of the City of Washington, District of Columbia. As to 
the other allegations of paragraph II of the Billjhe admits 
them subject to correction if error should appear. 

III. The defendant has no knowledge regarding the facts 
stated in paragraphs VI, VII, X, XII, XV, XX, XXII, 
XXIII, and XXIV of the Bill, but admits them ; subject to 
correction if error should appear. 

IV. The defendant has no knowledge as to the facts re- 

^ i 

cited in paragraph V of the Bill, but admits them subject 
to correction if error should appear. 

V. This defendant admits that he is the person referred 
to in paragraph ten (10) of the Last Will and Testament 

of Henry Lansburgh, deceased, by the name of “Rev- 
73 erend George F. Dudley,” and joins in the sugges¬ 
tion of the plaintiffs contained in paragraph XXI 
of the Bill that the instructions and directions of this hon¬ 
orable Court should be sought regarding this item of the 
Will. 
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‘Wherefore, the premises considered, this defendant joins 
the plaintiffs in the prayers contained in the Bill and fur¬ 
ther prays: 

That the Auditor should reconsider the valuation of the 
estate set forth in paragraph V of the Bill and should him¬ 
self make an appraisement of such value. 

GEORGE F. DUDLEY. 

ARTHUR S. BROWNE, 

Attorney for George F. Dudley. 

District of Columbia, ss : 

George F. Dudley, being first duly sworn, on oath, de¬ 
poses and says that he has read the foregoing Answer by 
him subscribed, and that he knows the contents thereof; 
that the matters and things therein stated upon his per¬ 
sonal knowledge are true, and those therein stated upon 
information and belief, he believes to be true. 

GEORGE F. DUDLEY. 

Subscribed and sworn to before me, this 21st day of 
February, 1927. 

[seal.] RUSSELL A. IIOUSER, 

Notary Public D. C. 

i' 7 

74 Answer of the Presbyterian Home for the Aged , A 

Body Corporate. 

Filed February 25, 1927. 

*•**••• 

I. This defendant upon information and belief admits the 
allegations of paragraph one (1) of the Bill of Complaint 
filed herein. 

II. This defendant admits the allegations of paragraph 
two (2) of the Bill of Complaint filed herein so far as the 
same relate to it; and as to the other allegations this de¬ 
fendant has no knowledge and, if material, holds the plain¬ 
tiffs to strict proof thereof. 

III. This defendant upon information and belief, admits 
the allegations of paragraph three (3) of the bill of com¬ 
plaint filed herein. . 

IV. This defendant has no knowledge as to the allega- 
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tions of paragraph four (4) of the Bill of Complaint tiled 
herein, and therefore, neither admits nor denies!the same, 
and if material, holds the plaintiffs to strict proof thereof. 

V. Answering paragraph five (5) of the hill of 

75 complaint filed herein this defendant upon informa¬ 
tion and belief avers and savs that the i estate of 

Henry Lansburgh, deceased, is reasonably wopth a sum 
greatlv in excess of Two Hundred and Thirtv-five Thou- 
sand Four Hundred and One Dollars and Eightv-two Cents 
($235,401.82). Answering further said paragraph, this 
defendant upon information and belief avers and; says that 
the stock of Lansburgh and Brother owned by tho decedent 
is worth greatly in excess of the sum of One Hundred Dol- 
lars ($100) per share, the amount estimated as the market 
value in said paragraph five (5). Answering further said 
paragraph, this defendant avers and says that if the valua¬ 
tion of said estate as alleged in said paragraph may or 
may be deemed to affect the rights of this defendant, it de¬ 
mands strict proof of the value of said estate. j This de¬ 
fendant has no knowledge as to the truth of the remaining 
allegations of said paragraph, and if material, holds plain¬ 
tiffs to strict proof thereof. 

VI. Answering the allegations of paragraph iix (6) of 
the Bill of Complaint filed herein, this defendant has no 
knowledge with regard to the same, and if material, holds 
the plaintiffs to strict proof thereof. 

VII. This defendant has no knowledge concerning the 
allegations as to the amount of the assets of the decedent’s 
estate collected by the plaintiffs and the paymeht of cer¬ 
tain expenses of administration, contained in paragraph 
seven (7) of the Bill of Complaint, and if material, holds 

the plaintiffs to strict proof thereof. 

76 VIII. Answering paragraph eight (8) of the Bill 
of Complaint filed herein, this defendant admits that 

the second and unnumbered paragraph of the last will and 
testament of Henry Lansburgh, deceased, provides as is 
alleged in said paragraph. Answering further ^aid para¬ 
graph, this defendant is advised and therefore avers and 
says that by reason of the language of said second and 
unnumbered paragraph and of the language used in para¬ 
graph twelve (12) of the last will and testament, the be¬ 
quests to the brothers and sisters of said decadent are 

| 

i 
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subject to the payment of the legacy to this defendant. 
This defendant has no knowledge as to which brothers and 
sisters of said decedent survived him, and if material, holds 
the plaintiffs to strict proof thereof. 

IX. Answering paragraph nine (9) of the Bill of Com¬ 
plaint filed herein, this defendant admits that paragraph 
four (4) of the last will and testament of Henry Lansburgh 
contains the provision alleged therein and that questions 
have arisen as alleged in said paragraph concerning the 
proper administration of the estate. 

X. This defendant has no knowledge as to the allega¬ 
tions contained in paragraph ten (10) of the Bill of Com¬ 
plaint filed herein, and therefore can neither admit nor 
deny the same, and if material, holds the plaintiffs to 
strict proof thereof. 

XI. Answering paragraph eleven (11) of the Bill of 
Complaint filed herein, this defendant is advised and, there¬ 
fore, avers that the said stock of Lansburgh and 

77 Brother is bequeathed by the decedent to his broth¬ 
ers and sisters subject to the payments of the leg¬ 
acies in said will and testament, and, further, that they 
are not entitled to receive the corpus and dividends or in¬ 
come from said bequests of said stock until the bequests 
and legacies in said will are fully paid and discharged. 

XII. Answering paragraph twelve (12) of the Bill of 
Complaint filed herein, this defendant admits that para¬ 
graph one (1) of the last will and testament contains the 
provisions alleged, therein, but having no knowledge of the 
other allegations therein, neither admits nor denies them, 
and if material, holds the plaintiffs to strict proof thereof. 

XIII. Answering paragraph thirteen (13) of the Bill of 
Complaint filed herein, this defendant admits that para¬ 
graph two (2) of the last will and testament of Henry Lans¬ 
burgh, deceased contains the provision alleged therein; but 
having no knowledge of the other allegations therein, 
neither admits nor denies them, and if material, holds plain¬ 
tiffs to strict proof thereof. 

XIV. Answering paragraph fourteen (14) of the Bill of 
Complaint filed herein, this defendant admits that para¬ 
graph three (3) of the last will and testament of Henry 
Lansburgh, deceased, contains the provision alleged therein, 
but having no knowledge of the other allegations therein, 
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neither admits nor denies them, and if material, holds 
plaintiffs to strict proof thereof. 

78 Answering paragraph fifteen (15) of the Bill of 
Complaint filed herein, this defendant adapts that 

paragraph four (4) of the last will and testament of Henry 
Lansburgh, deceased, contains the provision j alleged 
therein, but having no knowledge of the other allegations 
alleged therein, holds plaintiffs to strict proof thereof. 

XVI. Answering paragraph sixteen (16) of the Bill of 
Complaint filed herein, this defendant admits that para¬ 
graph five (5) of the last will and testament of Henry Lans¬ 
burgh, deceased, contains the provisions alleged therein, but 
having no knowledge of the other allegations | therein, 
neither admits nor denies them, and if material, holds 
plaintiffs to strict proof thereof. 

XVII. Answering paragraph seventeen (17) of the Bill 

of Complaint filed herein, this defendant admits that para¬ 
graph six (6) of the last will and testament of Heiiry Lans¬ 
burgh, deceased, contains the provisions alleged therein, 
but having no knowledge of the other allegations therein, 
neither admits nor denies them, and if material, holds plain¬ 
tiffs to strict proof thereof. j 

XVIII. Answering paragraph eighteen (18) of the Bill 
of Complaint filed herein, this defendant admits that para¬ 
graph seven (7) of the last will and testament of Henry 
Lansburgh, deceased, contains the provision alleged therein, 
and that certain questions have arisen with regard to the 
construction of said will, which must be determined by this 
Honorable Court. 

79 XIX. Answering paragraph nineteen (19) of the 
Bill of Complaint filed herein, this defendant admits 

that paragraph eight (8) of the last will and testa'ment con¬ 
tains the provision alleged therein, and that certain ques¬ 
tions have arisen with regard to the construction of said 
will which must be determined by this Honorable Court. 

XX. Answering paragraph twenty (20) of the Bill of 
Complaint filed herein this defendant admits tjhat para¬ 
graph nine (9) of the last will and testament contains the 
paragraph alleged therein. 

Answering further said paragraph, this defendant says 
that it is the institution referred to in paragraph nine (9) 
iof said will and is entitled to receive and receipt for the 
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legacv to the Presbvterian Home tlierein mentioned, in 
preference to the right of the brothers and sisters of said 
decedent to receive the corpus and dividends or income 
from said stock of Lansburgh and Brother. As to the other 
matters and things in said paragraph alleged, this de¬ 
fendant has no knowledge, and if material, holds plaintiffs 
to strict proof thereof. 

XXI. Answering paragraph twenty-one (21) of the Bill 
of Complaint hied herein, this defendant admits that para¬ 
graph ten (10) of the last will and testament contains the 
provisions alleged therein. It also admits as alleged, that 
certain questions have arisen concerning the proper ad¬ 
ministration of the estate. Having no knowledge of the 
other allegations contained therein it neither admits nor 
denies them, and if material, holds plaintiffs to strict proof 
thereof. 

XXI. Answering paragraph twenty-two (22) of 
SO the Bill of Complaint hied herein, this defendant ad¬ 
mits that paragraph eleven (11) of the last will and 
testament contains the provisions alleged therein. It also 
admits, as alleged, that certain questions have arisen con¬ 
cerning the proper administration of the estate. Having 
no knowledge of the other allegations contained therein, it 
neither admits nor denies the same, and if material, holds 
the plaintiffs to strict proof thereof. 

XXIII. Answering paragraph twenty-three (23), this 
defendant has no knowledge as to same, and therefore can 
neither admit nor deny the allegations therein contained, 
and if material, holds plaintiffs to strict proof thereof. 

XXIV. Answering paragraph twenty-four (24), this de¬ 
fendant has no knowledge as to same, and therefore can 
neither admit nor deny the allegations therein contained, 
and if material, holds plaintiffs to strict proof thereof. 
[seal.] PRESBYTERIAN HOME 

FOR THE AGED, 

Bv STANTON J. PEELLE, 
President and Trustee , Presbyterian 

Home for the Aged . 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, C., 

GILBERT L. HALL, C., 

BEATRICE A. CLEPHANE, 

Attorneys for Defendant , 

Presbyterian Home for the Aged . 
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• i 

District of Columbia, ss: 

i 

I 

I solemnly swear that I have read the foregoing! and an¬ 
nexed answer by me subscribed as President of the' Presby¬ 
terian Home For The Aged and that I am familiar 
81 with the contents thereof; and that 1 verily believe 
the facts therein stated to be true. The corporate 
seal hereto attached is the corporate seal of said defendant. 

STANTON J. PEELLE. 


Subscribed and sworn to before me this 24th day of 
February, A. D. 1927. 

[notarial seal.] CHESTER R. SMITjH, 

Notary Public, D. C. 
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i 

Answer of the Aid Association for the Blind of the 

District of Columbia . 


Filed February 25, 1927. j 

j 

The Answer of The Aid Association for the Blind of the 
District of Columbia, a body corporate, named in the bill 
as “Aid Association for the Blind, a body corporate” 
respectfully states to the Court: j 

I, II and III. This defendant upon information and 
belief admits the allegations of paragraphs I, II and III 
of said bill. The corporate name of this defendant is “The 
Aid Association for the Blind of the District of Columbia.” 

IV. This defendant has no personal knowledge of the 
allegations of paragraph IV of said bill. 

V. This defendant has no personal knowledge of the 
allegations of paragraph V of said bill. 

This defendant is informed, believes and therefore avers 
that the value of the 2,064 shares of the capital stock of 
Lansburgh and Brother is greatly in excess of the market 
value of $100.00 per share, alleged in the bill, j 

VI to XIX inclusive. This defendant has no personal 
knowledge of the averments in paragraphs VI to XIX in¬ 
clusive. 


XX. For answer to paragraph XX this defendant says 
that it is the legatee named in paragraph XX of the bill as 
the “Home for the Blind,” and that for manyi years last 


5—4852a 
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past has conducted a home for the blind at 3050 R Street, 
Northwest in the District of Columbia. That this de¬ 
fendant has no personal knowledge of the other allegations 
of said paragraph. 

XXI and XXII. This defendant says that it has no per¬ 
sonal knowledge of the allegations in paragraphs XXI and 
XXII of the bill. 

83 XXIII. This defendant has no personal knowledge 
of the allegations of paragraph XXIII, but upon in¬ 
formation and belief avers that the assets of the said estate 
are large enough to pay in full the legacy to this defendant 
without anv diminution thereof. 

XXIV. This defendant is without knowledge as to the 
allegations of paragraph XXIV. 

THE AID ASSOCIATION FOR THE BLIND 
OF THE DISTRICT OF COLUMBIA, a Cor¬ 
poration, 

Bv ANDREW WILSON, 

Attorney. 

ANDREW WILSON, 

Attorney for said Defendant. 

Andrew Wilson, being first duly sworn, deposes and says 
that he has read the foregoing and annexed Answer of The 
Aid Association for the Blind of the District of Columbia, 
a corporation, by him subscribed and knows the contents 
thereof; that he is> the Attorney for said corporation and 
makes this verification on its behalf; that the facts therein 
stated of his own knowledge are true and those made upon 
information and belief he believes to be true. 

ANDREW WILSON. 

Subscribed and sworn to before me this 24th day of 
February, A. D. 1927. 

[seal.] j MARTHA F. FANSLER, 

Notary Public, D. C. 


L. LANSBURGH ET AL. VS. S. LANSBURGH ET AH, 


67 


84 Petition for Intervention and Answer by the Vestry 

of Rock Creek Parish. 

Filed February 28,1927. j 

# * * * * * I * 

To the Supreme Court of the District of Columbia: 

The Vestry of Rock Creek Parish hereby ask$ to inter¬ 
vene in the above entitled cause and to make Answer there¬ 
to, and in doing so respectfully states: 

I. The Vestry of Rock Creek Parish is a religious cor¬ 
poration organized and existing under the Laws of Mary¬ 
land and the District of Columbia and it owns arid controls 
the churchyard or cemetery known as “Rock Crleek Ceme¬ 
tery,’ ’ located in the District of Columbia and lying north 
of the Soldiers’ Home and partly bounded by Rock Creek 
Church Road and New Hampshire Avenue, Northwest. 

II. The Vestry of Rock Creek Parish has control of the 
aforesaid churchyard or cemetery and is given ithe power 
to conduct a cemetery by a special Act of the Legislative 
Assembly of the District of Columbia, reference here being 
made to Section 214 of the Compiled Statutes of the Dis¬ 
trict of Columbia. 

III. Item numbered seven (7) of the Last Will and Tes¬ 
tament of Henry Lansburgh, deceased, reads as ; follows: 

“I will and direct that the sum of Fifteen Hundred Dol¬ 
lars, ($1,500.00) shall be paid for a lot for my remains, on 
the mound, facing the road, near the chapel, in Rock Creek 
Cemetery, in the District of Columbia, and 1 I request 
that I may be buried in said Cemetery, and I give and be¬ 
queath the sum of $100.00 per year for ten years, which 
sum is to be set aside, (after being paid to the Cemetery 
Association, who have charge of Rock Creek Cemetery,) 
for the care of said lot, and I further request that within 
five years after my death, a Ma-sowleum be built on 

85 said lot, to cost the sum of Five Thousand Dollars, 
($5,000.00) and my remains be disinterred and placed 

therein, with the simple inscription, carved over the door 
way in marble. “Call me Henry,” the date of my berth 
Feb. 2, 18G9 and the date of my death, the above shall be 


i 

i 
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paid out of the dividends received on the said stock of Lans- 
burgh and Brother and subject to same conditions as set 
forth in preceding paragraphs. ’’ 

The Vestrv of Hock Creek Parish states that it is the 
Cemetery Association which has charge of Rock Creek 
Cemtery as referred to in the foregoing paragraph of said 
Will, and, therefore, it should be made a party defendant. 

IV. In order that there may be no delay in the disposition 
of this cause, the Vestrv of Rock Creek Parish now answers 
the Bill as if and when it may be made a party defendant. 

V. The Vestry admits the allegations contained in para¬ 
graphs I, III, IV, VIII, IX, XI, XIII, XIV, XVI, XVII, 
and XIX of the Bill. 

VI. The Vestry has no knowledge as to the several facts 
recited in paragraphs II, VI, VII, X, XII, XV, XX, XXI, 
XXII, XXIII, and XXIV, of the Bill, but admits them sub¬ 
ject to correction if error should appear. 

VII. The Vestry has no knowledge as to the facts recited 
in paragraph V of the Bill, but admits them subject to cor¬ 
rection if error should appear. 

VIII. In answering paragraph XVIII of the Bill which 
has reference to the bequest to the Cemetery Association 
which has charge of Rock Creek Cemetery (meaning there¬ 
by the Vestry of Rock Creek Parish), the Vestry of Rock 
Creek Parish admits the facts stated in this paragraph of 

the Bill and joins in the suggestion for the instruc- 
86 tions and directions of this honorable Court relat¬ 
ing thereto. 

Wherefore, the premises considered, the Vestry of Rock 
Creek Parish prays: 

1. That the Vestry of Rock Creek Parish be permitted 
to intervene in the above entitled cause and to be made a 
party defendant. 

2. That the foregoing answer of the vestry of Rock Creek 
Parish be admitted as though it were already a party de¬ 
fendant. 

3. That the several prayers of the plaintiffs annexed to 
the Bill should be granted, the Vestry of Rock Creek Par¬ 
ish joining in such prayers. 
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4. That the Auditor should reconsider the valuation of 
the estate set forth in paragraph 5 of the Bill and should 
himself make an appraisement of such value. 

THE VESTRY OF ROCK CREEK PARISH, 
By ARTHUR S. BROWNE, j 

Register. 

ARTHUR S. BROWNE, 

Attorney for the Vestry of Rock Creek Parish. 

i 

District of Columbia, ss : j 

i 

Arthur S. Browne, being first duly sworn, on path, de¬ 
poses and says that he is the Register of Rock Creek Parish 
and as such is authorized by the Vestry of said Parish to 
act on its behalf, that he has read the foregoing Answer by 
him subscribed, and that he knows the contents! thereof; 
that the matters therein stated upon his personal knowl¬ 
edge are true, and those therein stated upon information 
and belief, he believes to be true. 

ARTHUR S. BROWNE. 

87 Subscribed and sworn to before me, thi^ 21st day 
of February, 1927. 

[seal.] CATHARINE S. WILTON, 

Notary Public, D. C. 

i 

We consent to the filing and granting of the foregoing 
petition and also consent to the filing of the foregoing An¬ 
swer. 

STANTON C. PEELLE, 

Of Counsel for Plaintiffs. 

I 

Washington, D. C., February 24, 1927. 

! 

88 Order Granting the Vestry of Rock Creek Parish 

Leave to Intervene , <&c. 

Filed February 28,1927. j 

A 

* * * * * # # 

I 

Upon consideration of the petition of The Vestry of Rock 
Creek Parish, to intervene in the above-entitled cause, and 
of the consent thereto of counsel for the plaintiffs endorsed 
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at the foot of said petition; It is, by the Court, this 28th 
dav of February, ordered that leave be, and the same is 
herebv, granted to said The Vestrv of Rock Creek Parish 

•'7 0 * 

to intervene herein, to file said petition for intervention, 
with the answer therein contained, and to be made a party 
defendant hereto. 

JENNINGS BAILEY, 

Justice . 

89 Separate Answer of James E. Freeman. 

Filed Februarv 28, 1927. 

• ••*••• 


To the Supreme Court of the District of Columbia: 

The defendant, James E. Freeman, respectfully states: 

I. This defendant admits the allegations contained in 
paragraphs I, III. TV, VIII, IX, XI, XIII, XIV, XVI, 
XVII, XVIII and XIX of the Bill. 

II. This defendant has no knowledge as to the several 
matters recited in paragraph II of the Bill except in so far 
as it refers to himself, and he admits that he is a resident 
of the City of Washington, District of Columbia. As to 
the other allegations of paragraph II of the Bill he admits 
them subject to correction if error should appear. 

TIT. The defendant has no knowledge regarding the facts 
stated in paragraphs VI, VII, X, XII, XV, XX, XXII, 
XXIII, and XXIV, of the Bill, but admits them subject 
to correction if error should appear. 

IV. The defendant has no knowledge as to the facts re¬ 
cited in paragraph V of the Bill, but admits them subject 
to correction if error should appear. 

V. This defendant admits that he is the person referred 
to in paragraph ten (10) of the Last Will and Testament 
of Henry Lansburgh, deceased, by the name of “Reverend 

James E. Freeman/’ and joins in the suggestion 
90 of the plaintiffs contained in paragraph XXI of 
the Bill that the instructions and directions of this 
honorable Court should be sought regarding this item of 
the Will. 
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Wherefore, the premises considered, this defendant joins 
the plaintiffs in the prayers contained in the Bill and fur¬ 
ther prays: 

That the Auditor should reconsider the valuation of the 
estate set forth in paragraph V of the Bill and should him¬ 
self make an appraisement of such value. 

JAMES E. FREEMAN. 
ARTHUR S. BROWNE, j 

Attorney for James E. Freeman. 

I 

District of Columbia, ss : j 

j 

James E. Freeman, being first duly sworn, on oath, de¬ 
poses and says that he has read the foregoing Answer by 
him subscribed, and that he knows the contents! thereof; 
that the matters and things therein stated upon his per¬ 
sonal knowledge are true, and those therein stated upon 
information and belief, he believes to be true. 

JAMES E. FREEMAN. 

Subscribed and sworn to before me, this 21st day of 
February, 1927. j 

[seal.] J. DUTTON WAINWRIGHT, 

Notary Public, District of Columbia. 

My commission expires Nov. 20, 19— . j 

91 Intervening Petition of Shriners 7 Hospitals for 

Crippled Children, a Corporation, j 

1 

Filed March 3, 1927. I 

i 

i 

# * * * * * j * 

i 

j 

Leave of Court being first had and obtained the Shriners ’ 
Hospitals for Crippled Children, a corporation, files its 
intervening petition and answer as a party defendant to 
the Bill of Complaint filed herein. 

I. This intervener upon information and belief admits 

the allegations of paragraph one (1) of the Bill of Com¬ 
plaint filed herein. j 

II. This intervener, answering paragraph two of the 
Bill of Complaint filed herein, so far as the same relates 
to the Shriners Hospitals for Crippled Children, avers 
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and says that the Shriners’ Hospitals for Crippled Chil¬ 
dren are owned and operated and also conducted by this 
intervener. This intervenor is advised that it is unneces¬ 
sary for it to make further answer to said paragraph 
two (2). 

III. Upon information and belief this intervener admits 
the allegations of paragraph three (3) of the Bill of Com¬ 
plaint filed herein. 

IV. This intervener is not advised and therefore neither 
admits nor denies the allegations of paragraph four (4) 
of the Bill of Complaint fifed herein. 

V. Answering paragraph five (5) of the Bill of Com¬ 

plaint filed herein this intervener upon information 
92 and belief avers and says that the estate of Henry 
Lansburgh, deceased, is reasonably worth a sum 
greatly in excess of two hundred thirty-five thousand four 
hundred one dollars and eighty-two cents ($235,401.82). 
Answering further said paragraph this intervener avers 
and says that the stock of Lansburgh and Brother owned 
bv the decedent is worth greatly in excess of the sum of 
one hundred dollars ($100.) per share, the amount esti¬ 
mated as the market value in said paragraph five (5). An¬ 
swering further said paragraph this intervener avers and 
says that if the valuation of said estate as alleged in said 
paragraph may or may be deemed to affect the rights of 
this intervener it demands strict proof of the value of said 
estate. 

VI. Answering paragraph six (6) of the Bill of Com¬ 
plaint filed herein this intervener is not informed and 
tlierefore neither admits nor denies the allegations of said 
paragraph. 

VII. This intervener is not advised as to the amount of 
the assets of the decedent’s estate collected by the plain¬ 
tiffs nor the amount of expenses of administration and can 
therefore neither admit nor denv the allegations contained 
in paragraph seven (7) of the Bill of Complaint filed 
herein. 

VIII. Answering paragraph eight (8) of the Bill of 
Complaint filed herein this intervener admits that the sec¬ 
ond but unnumbered paragraph of the last will and testa¬ 
ment of Henry Lansburgh, deceased, provides as is alleged 
in paragraph eight (8). Answering further said para- 
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graph this intervener C. n os not admit the conclusions of 
law alleged in said paragraph. Answering further said 
paragraph this intervener is advised and therefore avers 
and savs that bv reason of the language of said second and 
unnumbered paragraph and the language usee} in para¬ 
graph twelve (12) of the last will and testament the be¬ 
quests to the brothers and sisters of said decedbnt is sub¬ 
ject of the payment of the legacies to this intervener. 
93 IX and X. This intervener is advised' that it is 

i 

unnecessary for it to make answer to paragraphs 
nine (9) and ten (10) of the Bill of Complaint filled herein. 

XI. Answering paragraph eleven (11) of the Bill of Com¬ 
plaint filed herein this intervener is advised and therefore 
avers and says that the bequest of the stock of OLansburgh 
and Brother is bequeathed by the decedent to his brothers 
and sisters and subject to the payment of the 'legacies in 
said will and testament and further that they jire not en¬ 
titled to receive the corpus and dividends or hjeome from 
said bequest of said stock until and after the bequest and 
legacies in said will are fully paid and discharged. 

XII. Answering paragraph twelve (12) of khe Bill of 
Complaint filed herein this intervener admits j paragraph 
one (1) of the last will and testament provides;as follows: 

“I desire that the sum of One Thousand Dollars, ($1000.) 
be paid at once to the General Endowment Fund of the 
Shriners’ Hospitals for Crippled Children in tilie name of 
W. Freeland and Mabel Kendrick, also that j within one 
vear after mv demise the sum of Twenty Thousand Dol- 
lars, ($20,000.) be paid to the General Endowment fund of 
the Shriners’ Hospitals for Crippled Children, so same can 
be placed at interest so $1000. per year can be realized, this 
Twenty Thousand Dollars, also, as stated ab<j>ve is to be 
paid in and known as the W. Freeland and Maljel Kendrick 
Endowment Fund for the Shriners’ Hospitals for Crippled 
Children. ’ ’ j 

i 

Answering further said paragraph this intervener avers 
and says that it owns, operates and conducts the Shriners’ 
Hospitals for Crippled Children; that the shme are not 
owned, operated and conducted by the Imperial Council of 
the Ancient and Arabic Order of Nobles of the Mystic 
Shrine for North America, a corporation. Answering fur- 
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ther said paragraph this intervener avers and says that it 
is entitled to receive and receipt for the legacies provided 
for in said paragraph one (1) of the last will and testament 
of said decedent. Answering further said paragraph 
93 1 /2 this intervener avers and says that it is entitled to 
the legacies provided for in paragraph one (1) of 
the last will and testament of said decedent according to 
the terms and conditions of the last will and testament of 
said decedent in preference to the right of the brothers and 
sisters of said decedent to receive the corpus and dividends 
or income from said stock of Lansburgh and Brother. 

XIII. This intervener is not advised and therefore 
neither admits nor denies the allegations of paragraph 
thirteen (13) in the Bill of Complaint tiled herein. 

XIV, XV, XVI, XVII, XVIII, XVIV, XX, XXI, XXII, 
XXIII. This intervener is advised that it is unnecessary 
for it to answer the allegations of fact contained in para¬ 
graphs fourteen (14), fifteen (15), sixteen (16), seventeen 
(17), eighteen (18), nineteen (19), twenty (20), twenty-one 
(21), twenty-two (22), and twenty-three (23) of the Bill of 
Complaint filed herein. 

XXIV. Answering paragraph twenty-four (24) of the 
Bill of Complaint filed herein this intervener admits the 
allegations therein contained upon information and belief 
except as to the exclusion of this intervener as a party de¬ 
fendant in these proceedings. Answering further said 
paragraph this intervener attaches hereto and makes a 
part hereof a true copy of resolutions authorizing it to 
make application for intervention herein. 

Now having fully answered the Bill of Complaint filed 
herein this intervener prays as follows: 

1. That a decree be entered herein requiring and direct¬ 
ing the plaintiffs to pay this intervener the sum of one 
thousand dollars ($1000.) with interest thereon from, to- 
wit, November 29, 1925 and the sum of twenty thousand 
dollars ($20,000.) with interest thereon from, to-wit, 
94 November 29, 1926. 

2. That a decree be entered herein which shall 
provide that the bequest and legacies to the brothers and 
sisters of said decedent are subject to the bequest and leg¬ 
acies to this intervener. 
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3. And for such other ;;nd further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

SHRINERS’ HOSPITALS FOR CRIPPLED 
CHILDREN, a Corporation. j 

By JAS. R. WATT, j 

Sec. Board of Trustees. 

HARLAN WOOD, ' j 

Attorney for Shriners 9 

Hospitals for Crippled j 

Children, a Corporation. 

| 

State of New York, j 

County of Albany, ss: \ 

Personally appeared before me, a Notary Public, in and 

for the State of New York, Countv of Albany, James R. 

Watt, who being by me first duly sworn deposes j and says 

that he is the Secretary of the Board of Trustees for the 

* 

Shriners’ Hospitals for Crippled Children, a corporation, 
that he has read the foregoing- answer by him Subscribed 
for and on behalf of the Shriners’ Hospitals for Crippled 
Children, and that the matters and things therein averred 
as of his personal knowledge are true and those |things set 
forth upon information and belief he verily bclibves to be 
true. 

JAS. R. WATT. 


Subscribed and sworn to before me this 23rd dav of Feb- 

i 

ruary, 1927. 

[notarial seal.] JOHN S. McEWAN, 

Notary Public, Netv York, Albany, Albany Qo., N. Y. 

95 Whereas, Noble Henry Lansburgh, died jin the City 
of Washington, District of Columbia on j November 
29, 1925, and— 1 

Whereas, under date of.to-wit, December 7tli, 1925 the 
last will and testament of Henry Lansburgh, deceased, was 
admitted to Probate and Record in the Supreme Court of 
the District of Columbia, holding a Probate Court, and— 
Whereas, the will provides in part as follows: Page 2, 
Paragraph 1: 

j 

i 

i 

i 

i 

i 

j 

i 


i 
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“I desire that the sum of One Thousand Dollars ($1,000) 
be paid at once to the General Endowment Fund of the 
Shriners' Hospitals for Crippled Children in the name of 
W. Freeland and Mabel Kendrick, also that within one year 
after my demise the sum of Twenty-Thousand Dollars 
($20,000) be paid to the General Endowment fund of the 
Shriners’ Hospitals'for Crippled Children, so same can be 
placed at interest so $1,000.00 per year can be realized, this 
Twenty Thousand Dollars, also, as stated above is to be 
paid in and known as the W. Freeland and Mabel Kendrick 
Endowment Fund for the Shriners’ Hospitals for Crippled 
Children.” 

Xow, therefore, be it resolved, by the Board of Trustees 
of the Shriners’ Hospitals for Crippled Children, a corpora¬ 
tion, in meeting duly assembled at Montgomery, Alabama, 
January 21, 1927, that it does hereby accept for and on be¬ 
half of said Board of Trustees and said corporation the 
legacies and bequests bequeathed to said Shriners’ Hospi¬ 
tals for Crippled Children, or said Board of Trustees un¬ 
der and by virtue of the provisions of the last will and tes¬ 
tament of Henry Lansburgh, deceased, as provided for in 
said last will and testament tiled and admitted to probate 
and record in the Supreme Court of the District of Colum¬ 
bia holding a Probate Court in the administration of the 
estate of the late Henry Lansburgh, sitting at Washington, 
in the District of Columbia. 

Be it further resolved, that James R. Watt, Secretary of 
the Board of Trustees of Shriners’ Hospitals for Crippled 
Children, be and he is hereby authorized and directed to 
take any and all action necessary and proper to be taken 
in connection with the protection, enforcement and securing 
of the rights of Shriners’ Hospitals for Crippled Children, 
so far as the interest of Shriners’ Hospitals for Crippled 
Children is concerned or may or might be affected under 
the terms and provisions of the last will and testament of 
Henry Lansburgh, deceased. 

And be it further resolved, that James R. Watt, Secre¬ 
tary, be and he is hereby authorized and directed to receipt 
for on behalf of said Board of Trustees and said corpora¬ 
tion any and all legacies, bequests or other sums of money 
due and payable to or on behalf of said Shriners’ Hospitals 
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I 

for Crippled Children under the last will and testament of 
Henry Lansburgh, deceased. ! 

Be it further resolved, that James R. "Watt, Secretary, 
be and he is hereby authorized and directed to prosecute and 
defend any and all actions at law or in equity that may be 
deemed proper, advisable or necessary for and on behalf 
of the Shriners ’ Hospitals for Crippled Children in connec¬ 
tion with the enforcement, ascertaining and receiving the 
•full benefits of the bequests in the last will and testament 
of Henry Lansburgh, deceased, and do any and all things 
necessary and requisite to be done to carry into effect the 
intent and purpose of these resolutions. 

(Signed) JAMES R. WATT, 

Secretary Shriners’ Hospitals 
for Crippled Children. 

j 

96 County of Albany, 

State of New York, ss: j 

Personally appeared before me a Notary Public in and 
for the County of Albany, City of Albany, State of New 
York, James R. Watt, who being by me first duly sworn 
deposes and says that he is the Secretary of the; Board of 
Trustees of the Shriners Hospitals for Crippled Children, 
a corporation, and that the foregoing excerpts! from the 
minutes of the meeting of the Board of Trustees of the 
Shriners’ Hospitals for Crippled Children held at Mont¬ 
gomery, Alabama, January 21, 1927, are true ind copied 
as such from the original minutes of said meeting of said 
Board of Trustees and that said resolutions wiere unani- 

I 

mously adopted by said Board of Trustees and that the 
same are true in manner and form as set forth jabove and 
that the seal of Shriners’ Hospitals for Crippled Children, 
a corporation, is annexed hereto. 

(Signed) JAMES R. WATT. 

Subscribed and sworn to before me this 8th c(ay of Feb- 
ruarv, 1927. 

[seal] MARY E. JOHN, 

Notary Public N. Y . 

i 

My commision expires Mar. 31, 1928. j 


i 
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97 Separate Answer of the Imperial Council of Ancient 

and Arabic Order of Nobles of the Mystic Shrine 
for North America. 

Filed March 3, 1927. 

* ****** 

The separate answer of the Imperial Council of the An¬ 
cient and Arabic Order of Xobles of the Mystic Shrine for 
Xorth America, a corporation, respectfully represents unto 
the Court as follows: 

I. This defendant upon information and belief admits the 
allegations of paragraph one (1) of the Bill of Complaint 
filed herein. 

II. Answering paragraph two (2) of the Bill of Complaint 
filed herein so far as the same relates to this defendant it 
avers and says that the Shriners’ Hospitals for Crippled 
Children are owned, operated and conducted by Shriners’ 
Hospitals for Crippled Children, a corporation, organized 
and existing under and bv virtue of the laws of the State 
of Georgia and that said Shriners’ Hospitals for Crippled 
Children, a corporation, owns and controls the General En¬ 
dowment Fund of the Shriner’s Hospitals for Crippled 
Children and that this defendant, as a body corporate does 
not own, operate and conduct the Shriners’ Hospitals for 
Crippled Children. Answering further said paragraph this 
defendant avers and savs that members of the Ancient and 
Arabic Order of Xobles of the Mystic Shrine for Xorth 
America through the corporation, Shriners’ Hospitals for 
Crippled Children,; own and operate the several hospitals 
situated in various parts of the United States known as the 
Shriners’ Hospitals for Crippled Children. This defend¬ 
ant is advised that it is unnecessarv for it to make further 

answer to said paragraph. 

98 III, IV, V, VI, VII, VIII, IX, X, XI. This defend¬ 
ant is advised that it is unnecessary for it to make 

answer to paragraphs three (3), four (4), five (5), six (6), 
seven (7), eight (8), nine (9), ten (10), and eleven (11) of 
the Bill of Complaint fiiled herein. 

XII. Answering paragraph twelve (12) of the Bill of 
Complaint filed herein this defendant admits that paragraph 
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one (1) of the last will and testament of Henry Liinsburgh, 
deceased, provides as follows: ! 

“I desire that the sum of One Thousand Dollars,: ($1,000.) 
be paid at once to the General Endowment Fund of the 
Shriners’ Hospitals for Crippled Children in the name of 
W. Freeland and Mabel Kendrick, also that within 1 one year 
after my demise the sum of Twenty Thousand Dollars 
($20,000) be paid to the General Endowment fujnd of the 
Shriners’ Hospitals for Crippled Children, so same can be 
placed at interest so $1,000 per year can be realized, this 
Twenty Thousand Dollars, also, as stated above is to be 
paid in and known as the W. Freeland and Mable! Kendrick 
Endowment Fund for the Shriners’ Hospitals for Crippled 
Children. ’ ’ 

i 

i 

Answering further said paragraph this defendant avers 
and says that the Shriners’ Hospitals for Crippled Chil¬ 
dren are owned, operated and conducted by Shriners’ Hos¬ 
pitals for Crippled Children, a corporation, organized and 
existing under and by virtue of the laws of the state of 
Georgia and upon information and belief aversj and says 
that it is entitled in preference to the Imperial Council of 
the Ancient and Arabic Order of Nobles of tKe Mystic 
Shrine for North America, to receive and receipt for the 
legacies provided for in said paragraph one (1) of the last 
will and testament of said decedent. i 

XIII, XIV, XV, XVI, XVII, XVIII, XIX, XX, XXI, 
XXII, XXIII, XXIV. This defendant is advised that it is 
unnecessary for it to make answer to paragraphs thirteen 
(13), fourteen (14), fifteen (15), sixteen (16),; seventeen 
(17), eighteen (18), nineteen (19), twenty (20), twenty-one 
(21), twenty-two (22), twenty-three (23), and tjventv-four 
(24) of the Bill of Complaint filed herein. ! 

99 Now having fully answered the Bill of Complaint 
filed herein this defendant prays as follows: 

1. That an order may be entered herein granting leave 
to this Shriners ’ Hospitals for Crippled Children, a corpora¬ 
tion, to intervene as a party defendant for the purpose of 
receiving and receipting for the legacies contained in para¬ 
graph one (1) of the last will and testament of Henry Lans- 
burgh, deceased. 
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2. And for such other and further relief as the nature of 
the case may require and to the Court may seem just and 
proper. 

IMPERIAL COUNCIL OF THE ANCIENT 
AND ARABIC ORDER OF NOBLES OF 
THE MYSTIC SHRINE FOR NORTH 
AMERICA, 

By DAVID W. CROSLAND, 

Imperial Potentate. 

HARLAN WOOD. 

Attorney for Defendant. 

State of Louisiana, 

Parish of Caddo , ss: 

Personally appeared before me, a Notary Public, in and 
for the aforesaid State and County, David W. Crosland, 
who being by me first duly sworn deposes and says that he 
is the Imperial Potentate of the Imperial Council of the 
Ancient and Arabic Order of Nobles of the Mystic Shrine 
for North America, a corporation, and is the Chief Exec¬ 
utive and Administrative Officer of said corporation and 
fraternal organization; that the has read the foregoing 
answer by him subscribed for and on behalf of the Imperial 
Council of the Ancient and Arabic Order of Nobles of the 
Mystic Shrine for North America, and that the matters and 
things therein averred as of his personal knowledge are 
true and those things set forth upon information and be¬ 
lief he verilv believes to be true. 

DAVID W. CROSLAND. 

D. W. CROSLAND. 

Subscribed and sworn to before me this 18th day of Feb- 
ruarv, 1927. 

[notarial seal.] HENRY I. SCHOBER, 

Notary Public. 

My commission expires February 14, 1930. 
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j 

100 Answer of Defendant The Baptist Home of the Dis¬ 

trict of Columbia, a Corporation. 

\ 

Filed March 4, 1927. j 

! 

i 

i 

# # * # # * 1 * 

) 

The defendant, The Baptist Home of the District of 
Columbia, a corporation, for an answer to the Bill filed 
in the above entitled cause, respectfully shows unto this 
Honorable Court as follows: 

I. The defendant admits the allegations contained in 

Paragraph I of the said Bill. | 

II. The defendant admits that it is a citizen of the United 

States, that it is organized and exists in the District of 
Columbia, and that it is sued as having a right and interest 
under the Last Will and Testament of Henry Lansburgh, 
deceased; upon information and belief the defendant ad¬ 
mits the remaining allegations in said Paragraph |II of the 
Bill. " j 

III and IV. The defendant, upon information a'nd belief, 
admits the allegations contained in Paragraphs III and 
IV of the said Bill. j 

V. The defendant neither admits nor denies the allega¬ 
tions contained in Paragraph V of the said Bill, but re¬ 
quires strict proof of the value of the real estate and the 
2064 shares of the capital stock of Lansburgh & Brother 
mentioned therein; and this defendant says thajt it is in¬ 
formed, and believes, and so believing avers that tjlie market 
value of the said real estate mentioned in said Paragraph 

V is somewhat larger than the valuation given in the 

101 said paragraph, and that the market value of said 

2064 shares of stock is much larger thajn the par 

value of $100.00 per share, the fair market value of said 
stock approximating two or three times the par value of 
same. j 

i 

VI. The defendant is not advised as to the allegations 

contained in Paragraph VI of said bill, and therefore can 
neither admit nor deny the same. j 

VII. VIII and IX. The defendant is advised that it is 
not required to answer the allegations contained in Para¬ 
graph VII of said Bill. 


6—4852a 
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X and XI. The defendant is not advised as to the matters 


and things set forth in Paragraphs IX and X of said Bill, 
and can therefore neither admit nor deny the same. 

XII, XIII, XIV, XV, XVI, XVII, XVIII & XIX. The 
defendant is advised that it is not required to answer the 
allegations contained in Paragraphs XII to XIX, inclusive, 
of said bill. 

XX. Answering Paragraph XX of said Bill, this defend¬ 
ant admits that under the terms of the Last Will and Testa¬ 
ment of said Henry Lansburgh, deceased, there was be¬ 
queathed to this defendant the sum of $100.00 per year for 
ten vears, and this defendant avers that it is advised that 
said sum is a charge upon the personal property of said 
decedent in equal degree with all other bequests in said will 
contained; that said bequest to this defendant is a charge 
on both the stock of the said decedent in Lansburgh 
102 & Brother, and also the dividends now payable or 

to become payable thereon; that said bequest to this 
defendant is a charge upon said stock and dividends afore¬ 
said prior to the trust fund created by Paragraph One of 
the Last Will and Testament of said decedent in favor of 


his brothers and sisters, and prior to any bequests or leg¬ 
acies to them; that this defendant is identical with the de¬ 
fendant described in said Paragraph XX as The Baptist 
Home of 3248 X Street, X. W.; that this defendant is ad¬ 
vised that it is not required to answer the remaining allega¬ 
tions of said Paragraph. 

XXI, XXII, XXIII, and XXIV. This defendant is ad¬ 
vised that it is not required to answer the allegations con¬ 
tained in Paragraphs XXI to XXIV, inclusive, of the said 
Bill. 

Wherefore, having fully answered the Bill of Complaint 
filed herein, this defendant prays as follows: 

(1) That a decree be entered herein requiring the pe¬ 
titioners in said Bill of Complaint, as executors and 
trustees under the Last Will and Testament of Henry 
Lansburgh, deceased, to pay to this defendant forthwith 
the sum of $100.00 and the further sums of $100.00 per year 
hereafter on the 29th day of Xovember of each and every 

vear for nine consecutive vears. 

* * 

(2) That a decree be entered herein providing that the 
said trust created by Paragraph One of the Last Will and 
Testament of Henry Lansburgh, deceased, in favor of the 
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sisters and brothers of the said decedent, be subject to the 
bequest and legacy to this defendant. j 

(3) That the bequest to this defendant be decreed to be 
a charge on the personal property of said Henry 

103 Lansburgh, deceased, including stock in Lahsburgh 
& Brother and dividends payable or to become pay¬ 
able thereon, prior to any bequests or legacies or trusts 
created under the terms of said will in favor of the brothers 
and sisters of said decedent. j 

(4) That the bequest to this defendant be decreed to be 
in equal class and on an equal footing with all other be¬ 
quests and legacies made and provided under the terms of 
said will of Henry Lansburgh deceased. 

(5) That unless necessary for the payment of debts and 
funeral expenses of said decedent, there be no abatement, 
rateable or otherwise, of the bequest to this defendant, and 
then only after exhausting all other assets of theiestate. 

(6) And for such other and further relief as to the Court 
mav seem meet and proper. 

THE BAPTIST HOME OF THE DISTRICT 
OF COLUMBIA, a Corporation, j 

Bv CHARLES V. IMLAY, 

Secretary of the Board of Trustees. 

CHARLES V. IMLAY, j 

CHARLES E. WAINWRIGHT, 

Attorneys for the Baptist Home of j 

the District of Columbia , a Corporation. 


District of Columbia, ss : 

Personally appeared before me, a notary public in and 
for the District of Columbia, Charles V. Imlav, ivho, being 
first duly sworn according to law, deposes and! says that 
he is the Secretary of the Board of Trustees of The Bap¬ 
tist Home of the District of Columbia, a corporation, wi 11 
full authority to make this affidavit; that he has read 

w 7 j 

104 the foregoing answer by him subscribed for and on 
behalf of The Baptist Home of the District of Co¬ 
lumbia, a corporation, and that the matters and things 
therein averred as of personal knowledge ard true, and 
those things set forth upon information and belief he verily 
believes to be true. 

CHARLES V.j IMLAY. 
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Subscribed and sworn to before me this 4tli day of Feb¬ 
ruary, A. D. 1927. 

OLIVE E. FITZGERALD, [seal.] 

Notary Public, D. C. 

Answers of Defendants Blanche Singer, Lester 
105 Lansburgh, Irma Cohn, Camille Lyon, and of R. B. 

II. Lyon, Executor and Trustee under the Last 
Will and Testament of Stanley Lansburgh, De¬ 
ceased. 


Filed March 9, 1927. 

To the Honorable Justice holding said court: 

The joint and several answers of the above named de¬ 
fendants to the bill of complaint herein, respectfully shows: 

1-17. They admit the allegations of paragraphs 1-17 in¬ 
clusive of said bill of complaint. 

18. Answering,paragraph 18 said defendants are ad¬ 
vised and believe and therefore avers that according to the 
intent of the testator and the true meaning of his said will 
the bequests contained in paragraphs 1, 2 and 3 of said will 
are not bequests that are payable out of the trust fund] 
consisting of the shares of stock of Lansburgh • & Bro., 
or from the dividends or income therefrom, but allege that 
said shares of stock are not to be charged with any of the 
legacies contained in said will, except insofar as 
106 certain annuities are specifically charged against 
the dividends of said stock. 

They are further advised and believe, and therefore 
aver, that the bequests contained in paragraphs 4, 5 and 
6 of the said will 4 fto be a charge upon the stock of Lans¬ 
burgh and Brother” are only a charge upon the income 
of said stock and not upon the corpus thereof and these 
defendants further deny that the legatees under said para¬ 
graphs 4, 5 and 6 have any priority over those contained 
in paragraphs 1, 2 and 3 of said will but stand upon the 
same footing. 

They are further advised and believe, and therefore aver, 
that under paragraph 7 of said last will the sums directed 
to be expended thereunder are a charge only upon the divi¬ 
dends or income arising from said stock held in trust as 
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aforesaid and not upon the corpus thereof, and that the 
provisions in said paragraph stand upon the same footing 
as the provisions of paragraphs 1, 2 and 3 of sajid will 
without priority. 

19. Answering paragraph 19 these defendants jare in¬ 
formed and believe, and therefore aver, that the provisions 
of paragraph 8 of said will are not a charge upon the 
corpus or the dividends or income of the aforesaid stock 
and pray strict proof as to whether or not said paragraph 
stands upon the same footing as the provisions of para¬ 
graphs 1 to 7 inclusive of said will. j 

20-21. Defendants neither admit nor deny, but pray strict 
proof of the allegations of paragraphs 20 and 21 of said 
bill of complaint. 

22. Answering paragraph 22 these defendants j are in¬ 
formed and believe, and therefore aver, that the provisions 
in paragraph numbered 11, as well as in paragraphs 9 and 
10 of said will are not a charge either upon the corpus or 
income of the stock of Lansburgh <fc Brother. 

23-24. They admit the allegations of paragraph- 
107 23 and 24 of said bill and submit to the jurisdiction 

of the Court and join in the request that the court 
may by its decree, determine the matters in question set 
forth in said bill of complaint. 

Wherefore, having fully answered, they pray to be dis¬ 
missed. i 


BLANCHE SINGER, 
LESTER LANSBtRGH, 
IRMA COHN, 

CAMILLE LYON, j 
R. B. H. LYON, j 

Executor and Trustee under the Last Will 
and Testament of Stanley Lansburgh, Deceased. 

NEWMYER & KING, j 

A. L. NEWMYER, 

Attys for said Defts . 

’ R. B. H. LYON, 

A tty. for said Defts. \ 


District of Columbia, To ivit: 

We, Blanche Singer, Lester Lansburgh, Irma Colin, Ca¬ 
mille Lyon and R. B, H. Lyon, do solcm-lv swear that we 
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liave read the foregoing answer bv us subscribed and know 
tlie contents thereof; that the matters therein set forth as 
upon personal knowledge are true and those set forth as 
upon information and belief, we believe to be true. 

BLANCHE SINGER. 

LESTER LAXSBURGH. 

IRMA COHN. 

CAMILLE LYON. 

R. B. H. LYON. 


Subscribed and sworn to before me this 8th day of 

108 March, 1927. 

[notarial seal] GEORGE W. SMITH, 

Notary Public, D. C. 

109 Answer of Defendant Ralph Goldsmith. 

Filed March 15, 1927. 

* * * # * * * 

To the Honorable Justice holding said court: 

The answer of the above named defendant to the bill of 
complaint herein, respectfully shows: 

1-17. He admits! the allegations of paragraphs 1-17 in¬ 
clusive of said bill of complaint. 

18. Answering paragraph 18 said defendant is advised 
and believes and therefore avers that according to the intent 
of the testator and the true meaning of his said will the 
bequests contained in paragraphs 1, 2 and 3 of said will 
are not bequests that are payable out of the trust fund con¬ 
sisting of the shares of stock of Lansburgh & Bro., or from 
the dividends or income therefrom, but allege that said 
shares of stock are not to be charged with any of the lega¬ 
cies contained in said will, except insofar as certain annui¬ 
ties are specifically charged against the dividends of said 
stock. 

110 He is further advised and believes, and therefore 
avers, that the bequests contained in paragraphs 4, 

5 and 6 of the said will ‘Ho be a charge upon the stock of 
Lansburgh and Brother” are only a charge upon the income 
of said stock and not upon the corpus thereof and these 
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defendants further deny that the legatees under said para¬ 
graphs 4, 5 and 6 have any priority over those Contained 
in paragraphs 1, 2 and 3 of said will but stand 'upon the 
same footing. 

lie is further advised and believes, and therefore avers, 
that under paragraph 7 of said last will the sums directed 
to be expended thereunder are a charge only upon the divi¬ 
dends or income arising from said stock held in trust as 
aforesaid and not upon the corpus thereof, and that the pro¬ 
visions in said paragraph stand upon the same footing as 
the provisions of paragraphs 1, 2 and 3 of said wijll without 
priority. j 

19. Answering parapraph 19 this defendant is! informed 
and believes, and therefore avers, that the provisions of 
paragraph 8 of said will are not a charge upon the corpus 
or the dividends or income of the aforesaid stock! and pray 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 1 
to 7 inclusive of said will. | 

20-21. Defendant neither admits nor denies, i but pray 
strict proof of the allegations of paragraphs 20 land 21 of 
said bill of complaint. 

22. Answering paragraph 22 this defendant is informed 
and believes, and therefore avers, that the provisions in 
paragraph numbered 11, as well as in paragraphs 9 and 10 
of said will are not a charge either upon the corpus or in¬ 
come of the stock of Lansburgli and Brother. 

23-24. He admits the allegations of paragraph^ 23 and 24 


court and 
its decree, 


of said bill and submit to the jurisdiction of the 
join in the request that the court may by 
111 determine the matters in question set forth in said 
bill of complaint. | 

Wherefore, having fully answered, defendant prays to 
be dismissed. 

RALPH L. GOLDSMITH. 


NEWMYER & KING, 
A. L. NEWMYER, 

R. B. H. LYON, 

Attys. for Deft. 
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District of Columbia, To icit: 

I, Ralph Goldsmith, do solem-ly swear that ice have read 
the foregoing answer by me subscribed and know the con- 
tents thereof; that the matters therein set forth as upon 
personal knowledge are true and those set forth as upon 
information and belief, I believe to be true. 

RALPH L. GOLDSMITH. 

Subscribed and sworn to before me this 14th day of 
March, 1927. 

[notarial seal.] GEORGE W. SMITH, 

Notary Public, D. C. 

112 Answer of Defendant Aline Lansb-urgh 

Filed March 15, 1927. 


To the Honorable Justice holding said court: 


The answer of the above named defendant to the bill oi 
complaint herein, respectfully shows: 

1-17. She admits the allegations of paragraphs 1-17 in¬ 
clusive of said bill of complaint. 

18. Answering paragraph 18 said defendant is advised 
and believes and therefore avers that according to the intent 
of the testator and the true meaning of his said will the be¬ 
quests contained in,paragraphs 1, 2 and 3 of said will are 
not bequests that are payable out of the trust fund con¬ 
sisting of the shares of stock of Lansburgh & Bro., or from 
the dividends or income therefrom, but allege that said 
shares of stock are not to be charged with any of the lega- 
cies contained in said will, except insofar as certain annui¬ 
ties are specifically charged against the dividends of said 
stock. 


She is further advised and belives, and therefore avers, 
that the bequests contained in paragraphs 4, 5 and 6 of 
the said will 44 to be a charge upon the stock of Lansburgh 
and Brother” are only a charge upon the income of said 
stock and not upon the corpus thereof and this defendant 
further denies that the legatees under said paragraphs 4, 
5 and 6 have any priority over those contained in para- 
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graphs 1, 2 and 3 of said will but stand upon the same foot¬ 


ing. 


She is further advised and believes, and therefore avers, 
that under paragraph 7 of said last will the sums! directed 
to be expended thereunder are a charge only upon! the divi¬ 
dends or income arising from said stock held in trust 
113 as aforesaid and not upon the corpus thejreof and 
that the provisions in said paragraph stand upon 
the same footing as the provisions of paragraphs 1, 2 and 3 
of said will without priority. j 

19. Answering paragraph 19 this defendant is'informed 
and believes, and therefore avers, that the provisions of 
paragraph 8 of said will are not a charge upon the corpus 
or the dividends or income of the aforesaid stock, and pray 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 
1 to 7 inclusive of said will. j 

20-21. Defendant neither admits nor denies, but prays 
strict proof of the allegations of paragraphs 20 land 21 of 
said bill of complaint. ! 

22. Answering paragraph 22 this defendant is informed 
and believes, and therefore avers, that the provisions in 
paragraph numbered 11, as well as in paragraphs 9 and 10 
of said will are not a charge either upon the col-pus or in¬ 
come of the stock of Lansburgh & Brother. 

23-24. She admits the allegations of paragraph- 23 and 
24 of said bill and submit to the jurisdiction of the court 
and join in the request that the court may by j its decree, 
determine the matters in question set forth in said bill of 
complaint. I 

Wherefore, having fully answered, defendant prays to be 
dismissed. 1 

ALINE LANSBURGH. 

NEWMYER & KING, 

A. L. NEWMYER, 

R. B. H. LYON, j 

Attys. for Deft. ] 


114 State of Pennsylvania, j 

County of -: ! 

! 

I, Aline Lansburgh, do solemnly swear that (I have read 
the foregoing answer by me subscribed and know the con- 
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tents thereof; that the matters therein set forth as upon 
personal knowledge are true and those set forth as upon 
information and belief, I believe to be true. 

ALINE LAXSBURGH. 

Subscribed and sworn to before me this 11th day of 
March 1927. 

MARION E. IICXSICKER, [seal.] 

Notary Public. 

My commission expires Fei). 6, 1931. 
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Filed March 19, 1927. 


To the Honorable Justice holding said court: 

The answer of the above named defendant to the bill of 
complaint herein, respectfully shows: 

1-17. He admits the allegations of paragraph 1-17 in¬ 
clusive of said bill of complaint. 

IS. Answering paragraph 18 said defendant is advised 
and believes and therefore avers that according to the in¬ 
tent of the testator and the true meaning of his said will 
the bequests contained in paragraphs 1, 2 and 3 of said 
will are not bequests that are payable out of the trust fund 
consisting of the shares of stock of Lansburgli & Brother, 
or from the dividends or income therefrom, but alleges 
that said shares of stock are not to be charged with any 
of the legacies contained in said will, except insofar as 
certain annuities are specifically charged against the 
dividends of said stock. 

He is further advised and believes, and therefore avers, 
that the bequests contained in paragraphs 4, 5 and 6 of the 
said will “to be a charge upon the stock of Lans- 
116 burgh and Brother” are only a charge upon the in¬ 
come of said stock and not upon the corpus thereof 
and this defendant further denies that the legatees under 
said paragraphs 4, 5 and 6 have any priority over those 
contained in paragraphs 1, 2 and 3 of said will but stand 
upon the same footing. 

He is further advised and believes, and therefore avers, 
that under paragraph 7 of said last will the sums directed 
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to be expended thereunder are a charge only upon the 
dividends or income arising from said stock held in trust 
as aforesaid and not upon the corpus thereof land that 
the provisions in said paragraph stands upon the same 
footing as the provisions of paragraph 1, 2 and |3 of said 
will without priority. 

19. Answering paragraph 19 this defendant is!informed 
and believes, and therefore avers, that the provisions of 
paragraph 8 of said will are not a charge upon the corpus 
or the dividends or income of the aforesaid stock and pray 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 1 
to 7 inclusive of said will. j 

20-21. Defendant neither admits nor denies, but prays 
strict proof of the allegations of paragraphs 20! and 21 of 
said bill of complaint. 

22. Answering paragraph 22 this defendant is informed 
and believes, and therefore avers, that the provisions in 
paragraph numbered 11, as well as in paragraphs 9 and 10 
of said will are not a charge either upon the corpus or in¬ 
come of the stock of Lansburgh & Brother. j 

23-24. He admits the allegations of paragraphs 23 and 
24 of said bill and submit to the jurisdiction of the court 
and join in the request that the court may by jits decree, 
determine the matters in question set forth in said bill of 
complaint. j 

Wherefore, having fully answered, defendant prays 
117 to be dismissed. ! 

IRVING D. JACOBS. 

NEWMYER & KING, 

A. L. NEWMYER, 

R. B. H. LYON, 

Attorneys. 

State of New York-, 

County of -: 


I, Irving D. Jacobs, do solemly swear that I have read 
the foregoing answer by me subscribed and know the con¬ 
tents thereof; that the matters therein set folrth as upon 
personal knowledge are true and those set forth upon in¬ 
formation and belief, I believe to be true. ! 

IRVING D.!JACOBS. 
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Subscribed and sworn to before me this 14tli day of 
March, 1927. 

DAVID MICHELSOHX, 

[notarial seal.] Notary Public , D. C. 

IIS Answers of Defendants August Kolin, B. B. II. Lyon, 

and David Kolin. 

Filed March 19, 1927. 


* 


To the Honorable Justice holding said court: 

The joint and several answers of the above named de¬ 
fendants to the bill of complaint herein, respectfully shows: 

1-17. They admit the allegations of paragraph 1-17 in¬ 
clusive of said bill of complaint. 

18. Answering paragraph 18 said defendants are advised 
and believe and therefore aver that according to the intent 
of the testator and the true meaning of his said will the be¬ 
quests contained in paragraphs 1, 2 and 3 of said will are 
not bequests that are payable out of the trust fund consist¬ 
ing of the shares of stock of Lansburgh & Bro., or from 
the dividends or income therefrom, but allege that said 
shares of stock are not to be charged with anv of the lega- 
cies contained in said will, except insofar as certain an¬ 
nuities are specificallv charged against the dividends of 
said stock. 

119 They are further advised and believe, and there¬ 
fore aver, that the bequests contained in paragraphs 
4. 5 and G of the said will “to be a charge upon the stock 
of Lansburgh and Brother” are only a charge upon the 
income of said stock and not upon the corpus thereof and 
these defendants further deny that the legatees under said 
paragraphs 4, 5 and 6 have any priority over those con¬ 
tained in paragraphs 1, 2 and 3 of said will but stand upon 
the same footing. 

They are further advised and believe, and therefore aver, 
that under paragraph 7 of said last will the sums directed 
to be expended thereunder are a charge only upon the divi¬ 
dends or income arising from said stock held in trust as 
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aforesaid and not upon the corpus thereof and tlialt the pro¬ 
visions in said paragraph stand upon the same footing as 
the provisions of paragraphs 1, 2 and 3 of said will without 
priority. ! 

19. Answering paragraph 19 these defendants are in¬ 
formed and believe, and therefore aver, that the provisions 
of paragraph 8 of said will are not a charge upon the corpus 
or the dividends or income of the aforesaid stock 1 and pray 
strict proof as to whether or not said paragraph Stands up¬ 
on the same footing as the provisions of paragraphs 1 to 
7 inclusive of said will. 

20-21. Defendants neither admit nor deny, j but pray 
strict proof of the allegations of paragraphs 20! and 21 of 
said bill of complaint. 

22. Answering paragraph 22 these defendants are in¬ 
formed and believe, and therefore aver, that the provisions 
in paragraph numbered 11, as well as in paragraphs 9 and 
10 of said will are not a charge either upon the! corpus or 
income of the stock of Lansburgh & Brother. 

120 23-24. They admit the allegations of paragraph- 

23 and 24 of said bill and submit to the Jurisdiction 
of the court and join in the request that the court may by 
its decree, determine the matters in question set forth in 
said bill of complaint. 

Wherefore, having fully answered, they pray to be dis¬ 
missed. 

AUGUST KOHN. 

R. B. H. LYON, 
DAVID KOHN. • 

NEWMYER & KING, ! 

A. L. NEWMYER, 

R. B. H. LYON, | 

Attys. I 


State of South Carolina, ! 

County of -I 

I, August Kohn, do solemnly swear that I have read the 
foregoing answer by me subscribed and know the contents 
thereof; that the matters therein set forth as upon personal 
knowledge are true and those set forth as upon 'information 
and belief, I believe to be true. 

AUGUST KOHN. 
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Subscribed and sworn to before me this 12th day of 
March, 1927. 

[notarial seal.] J. G. PRIOLEAU, 

Notary Public . 

121 District of Columbia, To wit: 

I, R. B. II. Lvon,: do solemnly swear taht I have read the 
foregoing answer bv me subscribed and know the contents 
thereof; that the matters therein set forth as upon personal 
knowledge are true and those set forth as upon information 
and belief, I believe to be true. 

R. B. H. LYON. 

Subscribed and sworn to before me this 10 day of March, 
1927. 

[notarial seal.] GEORGE W. SMITH, 

Notary Public. 

State of South Carolina, 

County of -; 

I, David Kohn, do solemnly swear that I have read the 
foregoing* answer bv me subscribed and know the contents 
thereof; that the matters therein set forth as upon personal 
knowledge are true and those set forth as upon information 
and belief, I believe to be true. 

DAVID KOHN. 

Subscribed and sworn to before me this 15th day of 
March, 1927. 

[notarial seal.] JOHN L. PLYLER, 

Notary Public for S. C. 

My commission expires at the pleasure of the Governor. 

122 Answer of Defendant Annette Goldsmith Tlial- 

lieimer. 

Filed March 19, 1927. 

To the Honorable Justice holding said court: 

The answer of th£ above named defendant to the bill of 
complaint herein, respectfully shows: 
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1-17. She admits the allegations of paragraphs 1-17 in¬ 
clusive of said bill of complaint. 

18. Answering* paragraph 18 said defendant is advised 
and believes and therefore avers that according; to the in¬ 
tent of the testator and the true meaning of lii$ said will 
the bequests contained in paragraphs 1, 2 and; 3 of said 
will are not bequests that are payable out of the trust fund 
consisting of the shares of stock of Lansburgh & Bro., or 
from the dividends or income therefrom, but Allege that 
said shares of stock arc not to be charged with Jany of the 
legacies contained in said will, except insofar as certain an¬ 
nuities are specifically charged against the dividends of 
said stock. 

She is further advised and believes, and therefore 
123 avers, that the bequests contained in paragraphs 4, 
5 and 6 of the said will “to be a charge upon /thej 
stock of Lansburgh & Brother” are only a charge upon 
the income of said stock and not upon the corpus thereof 
and this defendant further denies that the legatees under 
said paragraphs 4, 5 and 6 have any priority lover those 
contained in paragraphs 1, 2 and 3 of said will but stand 
upon the same footing. 

She is further advised and believes, and therefore avers, 
that under paragraph 7 of said last will the suijns directed 
to be expended thereunder are a charge onhj' upon the 
dividends or income arising from said stock held in trust 

i 

as aforesaid and not upon the corpus thereof and that the 
provisions in said paragraph stand upon the shme footing 
as the provisions of paragraphs 1, 2 and 3 of said will 
without priority. 

19. Answering paragraph 19 this defendant is informed 
and believes, and therefore avers, that the provisions of 
paragraph 8 of said will are not a charge upon; the corpus 
or the dividends or income of the aforesaid stock and prays 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 1 
to 7 inclusive of said will. 

20-21. Defendant neither admits nor denies!, but prays 
strict proof of the allegations of paragraphs; 20 and 21 
of said bill of complaint. 

22. Answering paragraph 22 this defendant (is informed 
and believes, and therefore avers, that the provisions in 
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paragraph numbered 11, as well as in paragraphs 9 and 10 
of said will are not a charge either upon the corpus or 
income of the stock of Lansburgh and Brother. 

23-24. She admits the allegations of paragraphs 23 and 
24 of said bill and submit to the jurisdiction of the Court 
and join in the request that the Court may by its 

124 decree, determine the matters in question set forth 
in said bill of complaint. 

Wherefore, having fully answered, defendant prays to be 
dismissed. 

AXXETTE GOLDSMITH THALHEIMER. 

XEWMYER & KING, 

A. L. XEWMYER, 

R. B. H. LYOX, 

Attorneys. 

State of Virginia, 

County of -: 

I, Annette Goldsmith Thalheimer, do solemly swear that 
I have read the foregoing answer by me subscribed and 
know the contents thereof; that the matters therein set 
forth as upon personal knowledge are true and those set 
forth as upon information and belief, I believe to be true. 

AXXETTE GOLDSMITH THALHEIMER. 

Subscribed and sworn to before me this 17th day of 
March, 1927. 

: E. W. BROIDY, 

(notarial seal.) Notary Public. 

My Comm, expires 4-9-1930. 

125 Ansivers of Defendants Myer Singer and Harold 

Singer. 

Filed March 19, 1927. 

To the Honorable Justice holding said court: 

The answers of the above named defendants to the bill 
of complaint herein, respectfully shows: 

1-17. They admit the allegations of paragraphs 1-17 
inclusive of said bill of complaint. 
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18. Answering paragraph 18 said defendants lare ad¬ 
vised and believe and therefore aver that according to the 
intent of the testator and the true meaning of his said will 
the bequests contained in paragraphs 1, 2 and 3 of said will 
are not bequests that are payable out of the t-rifist fund 
consisting of the shares of stock of Lansburgli & (Brother, 
or from the dividends or income therefrom, but allege that 


said shares of stock are not to be charged with aiiv of the 
legacies contained in said will, except insofar afe certain 
annuities are specifically charged against the dividends of 
said stock. j 

They are further advised and believe, and there- 
126 fore aver, that the bequests contained in paragraphs 
4, 5 and 6 of the said will “to be a charge! upon the 
stock of Lansburgli & Brother” are only a charge upon the 
income of said stock and not upon the corpus thereof and 
these defendants further deny that the legatees under said 
paragraphs 4, 5 and 6 have any priority over those con¬ 
tained in paragraphs 1, 2 and 3 of said will but stand upon 
the same footing. 

They are further advised and believe, and therefore aver, 
that under paragraph 7 of said last will the sums directed 
to be expended thereunder are a charge only; upon the 
dividends or income arising from said stock liejld in trust 
as aforesaid and not upon the corpus thereof, and that the 
provisions in said paragraph stand upon the same footing 
as the provisions of paragraphs 1, 2 and 3 of said will 
without priority. j 

19. Answering paragraph 19 these defendants are in¬ 
formed and believe, and therefore aver, that the provisions 
of paragraph 8 of said will are not a charge upon the corpus 
or the dividends or income of the aforesaid stock and pray 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 1 
to 7 inclusive of said will. 

20-21. Defendants neither admit nor deny but pray 
strict proof of the allegations of paragraphs £0 and 21 of 
said bill of complaint. 

22. Answering paragraph 22 these defendants are in¬ 
formed and believe, and therefore aver, that tljie provisions 
in paragraph numbered 11, as well as in paragraphs 9 and 


7—4852a 


i 
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10 of said will are not a charge either upon the corpus or 
income of the stock of Lansburgh & Brother. 

23-24. They admit the allegations of paragraphs 23 and 
24 of said bill and submit to the jurisdiction of the 
127 court and join in the request that the court may by 
its decree, determine the matters in question set 
forth in said bill of complaint. 

Wherefore, having fully answered, they pray to be dis¬ 
missed. 


MYER SINGER. 
HAROLD SINGER. 


NEWMYER & KING, 
A. L. NEWMYER, 

R. B. H. LYON, 

Attys. 


State of New York, 

County of -: 

We, Myer Singer and Harold Singer, do solemnly swear 
that we have read the foregoing answer bv us subscribed 
and know the contents thereof; that the matters therein set 
forth as upon personal knowledge are true and those set 
forth as upon information and belief, we believe to be true. 

MYER SINGER. 

HAROLD SINGER. 

Subscribed and sworn to before me this 16 dav of March, 
1927. 

[notarial seal.] WILLIAM SCIILESINGER, 

Notary Public , #1351. 


128 Answer of Defendant Louise Colin Adler. 

Filed March 19, 1927. 

******* 


To the Honorable Justice holding said court: 

The answer of the above named defendant to the bill of 
complaint herein, respectfully shows: 

1-17. She admits the allegations of paragraph 1-17 inclu¬ 
sive of said bill of complaint. 

18. Answering paragraph IS said defendant is advised 
and believes and therefore avers that according to the in- 
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tent of tlie testator and the true meaning of liis said will 
the bequests contained in paragraphs 1, 2 anb 3 of said 
will are not bequests that are payable out of the trust fund 
consisting of the shares of stock of Lansburghj & Bro., or 
from the dividends or income therefrom, but lallege that 
said shares of stock are not to be charged with! anv of the 
legacies contained in said will, except insofar! as certain 
annuities are specifically charged against the dividends of 
said stock. 

They are further advised and believe,j and there- 
129 fore that the bequests contained in paragraphs 4, 5 
and.6 of the said will “to be a charge upon the stock 
of Lansburgh and Brother” are only a chargie upon the 
income of said stock and not upon the corpus thereof and 
this defendant further denies that the legatees:under said 
paragraph 4, 5 and 6 have any priority overj those con¬ 
tained in paragraphs 1, 2 and 3 of said will butlstand upon 
the same footing. 

She is further advised and believes, and therefore avers, 
that under paragraph 7 of said last will the suins directed 
to be expended thereunder are a charge only upbn the divi¬ 
dends or income arising from said stock held jin trust as 
aforesaid and not upon the corpus thereof apd that the 
.provisions in said paragraph stand upon the same footing 
as the provisions of paragraphs 1, 2 and 3 of said will 
without priority. 

19. Answering paragraph 19 this defendant is informed 
and believes, and therefore avers, that the provisions of 
paragraph 8 of said will are not a charge upoq the corpus 
or the dividends or income of the aforesaid stock and pray 
strict proof as to whether or not said paragraph stands 
upon the same footing as the provisions of paragraphs 1 
to 7 inclusive of said will. 

20-21. Defendant neither admits nor denies j but prays 
strict proof of the allegations of paragraphs 20 and 21 of 
said bill of complaint. 

22. Answering paragraph 22 of this defendant is in¬ 
formed and believes, and therefore avers, that the provi¬ 
sions in paragraph numbered 11, as well as in paragraphs 
9 and 10 of said will are not a charge either upon the corpus 
or income of the stock of Lansburgh & Brother. 
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23-24. She admits the allegations of paragraphs 23 and 
24 of said bill and submit to the jurisdiction of the court 
and join in the request that the court may by its decree, 
determine the matters in question set forth in said 

130 bill of complaint. 

Wherefore, having fully answered, defendant 
pravs to be dismissed. 

LOUISE COHN ADLER. 

NEWMYER & KING, 

A. L. NEWMYER, 

R. B. H. LYON, 

Attys. 

State of Pennsylvania, 

County of Allegheny: 

I, Louise Colin Adler, do solemnly swear that I have read 
the foregoing answer by me subscribed and know the con¬ 
tents thereof; that the matters therein set forth as upon 
personal knowledge are true and those set forth as upon 
information and belief, I believe to be true. 

LOUISE COHN ADLER. 

Subscribed and sworn to before me this 14th day of 
March, 1927. 

[notarial seal.] HYACINTH MORGAN, 

Notary Public. 

My commission expires March 2,1931. 

131 Answer of the Defendant the Christian and Eleanora 

Ruppert Home for Aged and Indigent Residents 
of the District of Columbia. 

Filed March 22, 1927. 

* # * # * # 

In answer to the bill of complaint filed herein, your de¬ 
fendant, The Christian and Eleanor Ruppert Home for 
Aged and Indigent Residents of the District of Columbia, 
a body corporate, respectfully states as follows: 

I. That this defendant admits the averments of para¬ 
graph I of said bill of complaint. 
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II. That, in so far as this defendant is concerned, it ad¬ 
mits the averments of paragraph II of said bill of com¬ 
plaint. 

III. That this defendant admits the averment^ of para¬ 
graph III of said bill of complaint. 

IV. That, on information and belief, this defendant ad¬ 

mits that the averments of paragraph IV of said bill are 
true. j 

V. That this defendant is not fully advised as to the as¬ 
sets of this estate or as to the value thereof but is!informed 
and believes that the 2,064 shares of the stock of Liansburgh 
and Brother and the real estate known as Lot 18 in Square 
216 are of considerably greater value than stated in para¬ 
graph V of said bill and, being uninformed as to| other as¬ 
sets of said estate this defendant can neither admit nor 
deny that they are as set forth in said paragraph |V of said 

bill but demands full disclosure thereof. 

132 VI. That this defendant has no knowledge con¬ 
cerning the averments of paragraph VI of said bill 
and therefore neither admits nor denies the saipe but de¬ 
mands strict proof thereof. 

VII. That this defendant has no knowledge of! the aver¬ 
ments of paragraph VII of said bill and therefore neither 
admits nor denies the same but demands strict proof 
thereof. 

VIII. That this defendant admits that the second but 

unnumbered paragraph of the will of Henry Lansburgh, 
deceased, is as stated and, on information and belief, ad¬ 
mits the further averments of paragraph VIII of said bill 
of complaint; but your defendant is advised and' therefore 
avers that the bequest to it, among others, under para¬ 
graph 9 of said will is specifically charged upon! the stock 
of Lansburgh and Brother and that, by reason qf the lan¬ 
guage used in said second but unnumbered paragraph and 
in paragraph 12 of said will, the bequests to the brothers 
and sisters of the testator are subject to the payment of the 
legacv to this defendant. | 

This defendant has no knowledge as to which of de¬ 
cedent’s brothers and sisters survived him and can there¬ 
fore neither admit nor deny the allegations in that respect, 
but, if material, demands strict proof thereof. j 


i 
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IX. That this defendant admits the averments of para¬ 
graph IX of said bill but does not admit conclusions of law 
therein stated. 

133 X. That this defendant has no knowledge of the 
averments of paragraph X of said bill of complaint 
and therefore neither admits nor denies the same but de¬ 
mands strict proof thereof. 

XT. That this defendant admits the averments of para¬ 
graph XI of said bill of complaint except that it avers that 
the bequest to it, among others, under paragraph 9 of said 
will is a bequest for the period of ten years and is one of 
the bequests referred to in said second but unnumbered 
paragraph of said will and is specifically charged on the 
trust estate thereby created bv the provision therein for 
distribution of the trust estate only “after bequests I have 
covering the period of the ten years for the trust, etc.” 

XII. That this defendant admits the averments of para¬ 
graph XII of said: bill of complaint but does not admit the 
conclusions of law therein stated. 

XIII. That, in so far as this defendant is advised, the 
averments of paragraph XIII of said bill of complaint are 
true. 


XIV, XV, XVI, XVII, XVIII, and XIX. That this de¬ 
fendant admits the averments of paragraphs XIV to XIX, 
both inclusive, of said bill of complaint but does not admit 
the conclusions of law stated in said paragraphs. 

XX. That this defendant admits the averments of para¬ 
graph XX of said bill of complaint but is advised and be¬ 
lieves and therefore avers that the bequest to it, among 

others, under paragraph 9 of said will is a bequest 
134 to be paid from the trust estate created under the 
second but unnumbered paragraph of said wilt 
wherein it is specifically provided that distribution shall 
be made of said trust estate “after bequests I have cover¬ 
ing the period of the ten years for the trust, etc.” 

XXI. That this defendant admits the averments of para¬ 
graph XXI of said bill of complaint. 

XXII. That this defendant admits the averments of para¬ 
graph XXII of said bill but is advised and believes and 
therefore avers that the bequests contained in paragraphs 
9, 10 and 11 of said will are bequests to be paid from and 
charged upon the stock of Lansburgh and Brother which 
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contained 
be a spe- 


constitutes the trust estate, being “bequests I hai’e cover¬ 
ing the period of the ten years for the trust,” etp., within 
the specific provision contained in said second but unnum¬ 
bered paragraph of said will and that said bequests are 
subject to abatement only in the event that other! bequests 
specifically charged on said stock are subjected to abate¬ 
ment and only on the same footing as said other 'bequests. 

XX ill. That this defendant has no knowledge of the 
averments of paragraph XXIII of said bill of complaint 
and therefore neither admits nor denies the same;. 

XXIV. That this defendant, in so far as it is advised, 
admits the averments of paragraph XXIV of said bill of 
complaint. ! 

Wherefore, having fully answered said bill of complaint, 
your defendant prays: 

135 1. That the bequest to it, among others, 

in paragraph 9 of said will be decreed to 
cific* charge upon the stock of Lansburgh and Brother with¬ 
in the express provisions of said second but unnumbered 
paragraph of said will. 

2. That a decree be entered requiring the plaintiffs as 
trustees to pay to this defendant from the funds of said 
trust estate the sum of $100.- per annum from November 
29, 1925, the date of death of said testator, for the period of 
ten years as provided by said paragraph 9 of saiid will. 

3. That said plaintiffs as trustees as aforeshid be re¬ 
quired to hold said stock of Lansburgh and Brother, or so 
much thereof as may be necessary to provide for payment 
to this defendant of the sums provided to be paid to it un¬ 
der paragraph 9 of said will. 

4. For such other and further relief as to the Court mav 

•/ 

seem just and proper and as the nature of thd case may 
require. 

THE CHRISTIAN AND ELEANORA RUPPERT 
HOME FOR AGED AND INDIGENT RESI¬ 
DENTS OF THE DISTRICT OF COLUMBIA, 
By \VM. F. GUDE, j 

President. \ 

MYER COHEN, j 

Attorney for Defendant, 


i 

i 


j 
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District of Columbia, ss : 

m. F. Glide, being first duly sworn on oath deposes and 
savs that lie is President of The Christian and Eleanora 
Ruppert Home for Aged and Indigent Residents of the Dis¬ 
trict of Columbia, a body corporate; that he has read the 
foregoing answer bv him subscribed as President of said 
corporation and that he knows the contents thereof; that 
the matters and tilings therein stated upon personal knowl¬ 
edge are true and those therein stated upon informa- 
136 tion and belief, he believes to be true. 

WM. F. GUDE. 


Subscribed and sworn to before me this 21st day of 
March, 1927. 

[seal.] W. OLIVER MURRY, 

Notary Public , I). C. 

137 Answer of the Defendant German Orphan Asylum 

Association of the District of Columbia . 

% 

Filed March 22, 1927. 


# # $ :$ # # # 

In answer to the bill of complaint filed herein, your de¬ 
fendant, German Orphan Asylum Association of the Dis¬ 
trict of Columbia, a body corporate, respectfully states as 
follows: 

I. That this defendant admits the averments of para¬ 
graph I of said bill of complaint. 

II. That, in so far as this defendant is concerned, it ad¬ 
mits the averments of paragraph II of said bill of com¬ 
plaint. 

III. That this defendant admits the averments of para¬ 
graph III of said bill. 

IV. That, on information and belief, this defendant ad¬ 
mits that the averments of paragraph IV of said bill are 
true. 

V. That this defendant is not fully advised as to the 
assets of this estate or as to the value thereof but is in¬ 
formed and believes that the 2064 shares of stock of Lans- 
burgh and Brother and the real estate known as Lot 18 
in Square 216 are of considerably greater value than stated 
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in paragraph V of said bill; and being uninformed as to 
other assets of said estate this defendant can neither admit 
nor deny that they are as set forth in said paragraph V 
of said bill but demands full disclosure thereof^ 

VI. That this defendant has no knowledge of the 

138 averments of paragraph VI of said bill and therefore 
neither admits nor denies the same but demands 

strict proof thereof. 

VII. That this defendant has no knowledge of the aver¬ 
ments of paragraph VII of said bill and therefore neither 
admits nor denies the same but demands strict proof 
thereof. 

VIII. That this defendant admits that the Second but 
unnumbered paragraph of the will of Henry Lansburgh, 
deceased, is as stated and, on information and belief, ad¬ 
mits the further averments of paragraph VIII of said bill 
of complaint; but your defendant is advised and therefore 
avers that the bequest to it, among others, under paragraph 
9 of said will is specifically charged upon the stock of Lans¬ 
burgh and Brother and that, by reason of the language 
used in said second but unnumbered paragraph and in para¬ 
graph 12 of said will, the bequests to the brothers and sis¬ 
ters of the testator are subject to the payment;of the leg- 
acy to this defendant. 

This defendant has no knowledge as to which of de¬ 
cedent’s brothers and sisters survived him and; can there¬ 
fore neither admit nor deny the allegations in that respect, 
but, if material, demands strict proof thereof, j 

IX. That this defendant admits the averments of para¬ 
graph IX of said bill but does not admit conclusions of law 
therein stated. 

X. That this defendant has no knowledge of the aver¬ 
ments of paragraph X of said bill and therefore neither 
admits nor denies the same but demands strict proof 

thereof. I 

139 XI. That this defendant admits the averments of 
paragraph XI of said bill except that it; avers that 

the bequest to it, among others, under paragraph 9 of said 
will is a bequest for the period of ten years and is one of 
the bequests referred to in said second unnumbered para¬ 
graph of said will and is specifically charged on the trust 
estate thereby created by the provision therein for dis- 
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trlbution of the trust estate only 4 ‘after bequests I have 
covering the period of the ten years for tlie trust,’’ etc. 

XII. That this defendant admits the averments of para¬ 
graph XII of said bill of complaint but does not admit the 
conclusions of law therein stated. 

XIII. That, in so far as this defendant is advised, the 
averments of paragraph XIII of said bill of complaint are 
true. 

XIV. XV, XVI, XVII, XVIII, and XIX. That this de¬ 
fendant admits the averments of paragraphs XIV to XIX, 
both inclusive, of said bill of complaint but does not admit 
conclusions of law stated in said paragraphs. 

XX. That this defendant admits the averments of para¬ 
graph XX of said bill, but is advised and believes and 
therefore avers that the stock of Lansburgh and Brother is 
bequeathed to the brothers and sisters of decedent subject 
to payment of the legacies in said will and that they are 
not entitled to receive the corpus and dividends or income 
of said stock until the bequests and legacies in said will are 
fully paid; and for further answer this defendant states 
that it is the institution referred to in paragraph 9 of said 
will as the “German Orphan Asylum” and is en- 
149 titled to receive and receipt for the legacy to it 
therein provided for. 

That this defendant admits the averments of paragraph 
XXI of said bill of complaint. 

XXII. That this defendant admits the averments of 
paragraph XXII of said bill but is advised and believes 
and therefore avers that the bequests contained in para¬ 
graph 9 of said will are bequests to be paid from and 
charged upon the stock of Lansburgh and Brother being 
“bequests I have covering the period of the ten years for 
the trust” etc., within the specific provision contained in 
said second but unnumbered paragraph of said will and 
that said bequests are subject to abatement only in the 
event that other bequests specifically charged on said stock 
are subjected to abatement and only on the same basis as 
said other bequests are abated. 

XXIII. That this defendant has no knowledge of the 
averments of paragraph XXIII of said bill and can there¬ 
fore neither admit nor denv the same. 
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XXIV. That this defendant, in so far as it if advised, 
admits the averments of paragraph XXIV of said bill of 
complaint. 

Wherefore, having fullv answered, vonr defendant 

7 O . if 

prays: 

1. That the bequest to it contained in paragraph 9 of 
said will be decreed to be a specific charge uponj the stock 
of Lansburgh and Brother. 

2. That a decree be entered requiring Jthe plain- 
141 tiffs as trustees to pay to this defendant! from the 
funds of said trust estate the sum of ^100.—per 
annum from November 29, 1925, the date of death of said 
testator, for the period of ten years as provided by said 
paragraph 9 of said will. 

3. That said plaintiffs as trustees be required to hold 
said stock of Lansburgh and Brother, or so much thereof 
as may be necessary to provide for payment to this de¬ 
fendant of the sums provided to be paid to it upder para¬ 
graph 9 of said will. 

4. For such other and further relief as to the Court may 
seem just and proper and as the nature of the case may re¬ 
quire. 

GERMAN ORPHAN ASYLUM ASSOCIATION 
OF THE DISTRICT OF COLUMBIA, ; 

By W. C. ZIMMERMAN, 

President. 

MEYER COHEN, j 

Attorney for Defendant. j 


District of Columbia, ss : 

W. C. Zimmerman, being first duly sworn, on oath de¬ 
poses and says that he is President of the German Orphan 
Asylum Association of the District of Columbia, a body 
corporate; that he has read the foregoing answer by him 
subscribed as President of said corporation aiiid that he 
knows the contents thereof: That the matters and things 
therein stated on personal knowledge are true land those 
matters and things therein stated on information and be¬ 
lief, he believes to be true. 

W. S. ZIMMERMAN. 





10S L. LAXSBUEGH ET AL. VS. S. LANSBUEGH ET AL. 


Subscribed and sworn to before me, this 7th day of 
March, 1927. 

[seal.] * DOROTHY M. CONNER, 

Notary Public, D. C. 

142 Answer of flic Masonic and Eastern Star Home of 
the District of Columbia, a Body Corporate. 

Filed April 6, 1927. 


The defendants The Masonic and Eastern Star Home of 
the District of Columbia, a body corporate, for answer to 
the bib of complaint tiled in the above-entitled cause, re¬ 
spect fully shows unto this Honorable Court as follows: 

L This defendant, upon information and belief, admits 
the allegations of paragraph one(l) of the bill of complaint 
filed herein. 

II. This defendant admits the allegations of paragraph 
two (2) of the bill of complaint filed herein so far as the 
same relate to it, nevertheless, showing to the Court that 
ii is sued herein under the name “The Masonic and East¬ 
ern Star Home of Washington, I). CM This defendant 
avers the fact to be that it is the identical corporation 
named by the decedent, Henry Lansburgh, in his last will 
and testament, attached to and made a part of the bill of 
complaint filed in the above-entitled cause, under the name 
of “The Masonic and Eastern Star Home, 7 ’ and is the 
identical and only home and corporation maintaining a 
home for the use and benefit of the members of the Masonic 
Order and of the Order of the Eastern Star at Lamond’s 
Station, District of Columbia, as referred to in Item 9 of 
said last will and testament of said decedent. Having no 
knowledge of the other allegations contained in said para¬ 
graph two (2) of said bill of complaint, this defendant calls 
for strict proof thereof, if the same are material to its 
rights in the premises. 

143 ITT. This defendant, upon information and belief, 
admits the allegations of paragraph three (3) of the 
said bill of complaint. 

IV. This defendant has no knowledge as to the allega- 
tions of paragraph four (4) of the bill of complaint filed 
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herein, and therefore, neither admits nor denies! the same, 
and if material to its rights and interests calls! upon the 
plaintiffs for strict proof thereof. 

V. Answering paragraph five (5) of the bill of! complaint 
filed herein this defendant upon information and belief 
avers and savs that the estate of Henrv Lansburgh, de- 
ceased, is reasonably worth a sum greatly ini excess of 
Two Hundred and Thirty-five Thousand Four Hundred and 
One Dollars and Eighty-two cents ($235,401.82Answer¬ 
ing further said paragraph, this defendant upon informa¬ 
tion and belief avers and says that the stock of Lansburgh 
and Brother owned by the decedent is worth greatly in 
excess of the sum of One Hundred Dollars ($100) per 
share, the amount estimated as the market value in said 
paragraph five (5). Answering further said paragraph, 
this defendant avers and says that if the valuation of said 
estate as alleged in said paragraph may or may be deemed 
to affect the rights of this defendant, it demands strict 
proof of the value of said estate. This defendant has no 
knowledge as to the truth of the remaining allegations of 
said paragraph, and if material, holds plaintiffs to strict 
proof thereof. 

VI. This defendant has no information or knowledge as 
to the facts alleged in paragraph six (6) of the bill of 
complaint, and therefore can neither admit nor deny the 

same, and if the same are material to its irights and 
144 interests, calls upon the plaintiffs for strict proof 
thereof. 

i 

VII. This defendant has no knowledge as to the facts 
averred in paragraph seven (7) of the bill ofj complaint 
filed herein, including the amount of payments heretofore 
made by the plaintiffs as expenses of administration or 
otherwise, and if the same are material to the rights of this 
defendant, calls upon the plaintiffs for strict pfoof of the 
same. 

VIII. Answering paragraph eight (8) of the bill of com¬ 
plaint, this defendant admits that the second and unnum¬ 
bered paragraph of the last will and testament of said dece¬ 
dent, Henry Lansburgh, contains the provision ajverred and 
se forth in said paragraph. This defendant ha^ no knowl¬ 
edge as to which brothers and sisters of said debedent sur- 
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vived him, or ns to the other matters of fact averred in said 
paragraph, and if the same are material to the rights and in* 
terests of this defendant, calls upon the plaintiffs for strict 
proof thereof. Further answering said paragraph, this 
defendant is advised and therefore avers and says that by 
reason of the said second and unnumbered paragraph, and 
of the other language contained in said last will and testa- 
ment, and in particular in paragraph twelve (12) thereof, # 
the bequests to the brothers and sisters of said decedent 
are subject to the payment of the legacy to this defendant. 

IX. Answering paragraph nine (9) of the bill of com¬ 
plaint, this defendant admits that paragraph four (4) of 
the last will and testament of the said decedent, Henry 

Lansburgh, contains the provision alleged therein 
143 and that questions have arisen as alleged in said 
paragraph concerning the proper administration of 
the estate. 

X. Answering paragraph ten (10) of the bill of com¬ 
plaint, this defendant lias no knowledge as to the allega¬ 
tions contained in said paragraph, and is therefore unable 
either to admit or deny the same, and if material to its 
rights, and interests calls upon the plaintiffs for strict 
proof thereof. This defendant admits that questions have 
arisen concerning the proper administration of said estate, 
as alleged in said paragraph. 

XI. Answering paragraph eleven (11) of the bill of com¬ 
plaint, this defendant is advised, and therefore avers, and 
says that said stock of Lansburgh and Brother is be¬ 
queathed by the said decedent, Henry Lansburgh, to his 
brothers and sisters, subject to the payment of the legacies 
contained in said decedent’s last will and testament, includ¬ 
ing the legacy to this defendant, and that the said sisters 
and brothers of said decedent are not entitled to receive 
either the corpus, or dividends, or income from said be¬ 
quests of said stock until the bequests and legacies in said 
last will and testament, including the legacy to this de¬ 
fendant, are fully paid and discharged. 

XII. Answering paragraph twelve (12) of the bill of com¬ 
plaint, this defendant admits that paragraph one (1) of the 
last will and testament of said decedent contains the pro- 
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vision alleged therein. This defendant, however, lias 

146 no knowledge of the other allegations in $aid para¬ 
graph contained, and is therefore unable! to either 

admit or deny the same, and if the same are material to its 
rights and interests calls upon the plaintiffs for strict proof 
thereof. 

XIII. Answering paragraph thirteen (13) of the bill 
of complaint tiled herein this defendant admits that para¬ 
graph two (2) of the last will and testament of said de¬ 
cedent contains the provision alleged therein. This defend¬ 
ant, however, has no knowledge of the other allegations in 
said paragraph contained, and is therefore unable to either 
admit or deny the same, and if the same are material to 
its rights and interests calls upon the plaintiffs! for strict 
proof thereof. 

XIV. Answering paragraph fourteen (14) of the bill 

of complaint filed herein this defendant admits that para¬ 
graph three (3) of the last will and testament of said 
decedent, Henry Lansburgh, contains the provisions alleged 
therein. This defendant, however, has no knowledge of 
the other allegations in said paragraph contained, and is 
therefore unable to either admit or denv the same, and if 
the same are material to its rights and interests Icalls upon 
the plaintiffs for strict proof thereof. : 

XV. Answering paragraph fifteen (15) of the bill of 
complaint filed herein this defendant admits that para¬ 
graph four (4) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein. This defendant, however, has no knowledge of the 
other allegations in said .paragraph contained, and is there¬ 
fore unable to either admit or denv the 'same, and 

147 if the same are material to its rights and interests 
calls upon the plaintiffs for strict proof thereof. 

XVI. Answering paragraph sixteen (16) of the bill of 
complaint filed herein this defendant admits that paragraph 
five (5) of the last will and testament of said! decedent, 
Henry Lansburgh, contains the provisions alleged therein. 
This defendant, however, has no knowledge of| the other 
allegations in said paragraph contained, and is therefore 
unable to either admit or deny the same, and if the same 
are material to its rights and interests calls j upon the 
plaintiffs for strict proof thereof. 
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XVII. Answering paragraph seventeen (17) of the hill 
of complaint filed herein this defendant admits that para¬ 
graph six (fi>) of the last will and testament- of said 
decedent, Henry Lansburgli, contains the provisions alleged 
therein. This defendant, however, has no knowledge of the 
other allegations in said paragraph contained, and is there¬ 
fore unable to either admit or deny the same, and if the 
same are material to its rights and interests calls upon 
the plaintiffs for strict proof thereof. 

XVIII. Answering paragraph eighteen (18) of the bill 
of complaint filed herein this defendant admits that para¬ 
graph seven (7) of the last will and testament of said 
decedent, Henry Lansburgli, contains the provisions alleged 
therein, and that certain questions have arisen with regard 
to the construction of said will and the administration of 
said estate which must be determined by this Honorable 
Court. This defendant has no knowledge of the other 
allegations in said paragraph contained, and is therefore 
unable to either admit or deny the same, and if 
148 the same are material to its rights and interests 
calls upon the plaintiffs for strict proof thereof. 

XIX. Answering paragraph nineteen (19) of the bill 
of complaint filed herein this defendant admits that para¬ 
graph eight (8) of the last will and testament of said; 
decedent, Henry Lansburgli, contains the provisions alleged 
therein, and that certain questions have arisen with regard 
to the construction of the said will and the administration 
of said estate which must be determined by this Honorable 
Court. This defendant has no knowledge of the other 
allegations in said paragraph contained, and is therefore 
unable to either admit or deny the same, and if the same 
are material to its rights and interests calls upon the 
plaintiffs for strict proof thereof. 

XX. Answering paragraph twenty (20) of the bill of 
complaint filed herein, this defendant admits that para¬ 
graph nine (9) of the last will and testament of said 
decedent, Henry Lansburgli, contains the provisions alleged 
therein. 

Further answering said paragraph, this defendant says 
that as to the other matters and things in said paragraph 
alleged, it has no knowledge, and if same are material, calls 
upon the plaintiffs for strict proof thereof. This defend- 
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ant alleges that it is entitled to have, receive and receipt 
for the legaev to Masonic and Eastern Star Home at 
Lamond’s Station, therein mentioned, in preference to the 
right of the brothers and sisters of said decedent to rer 
ceive the corpus and dividends or income from said stock 
of Lansburgh & Brother. 

149 XXI. Answering paragraph twenty-one (21) of 
the bill of complaint filed herein, this | defendant 

admits that paragraph ten (10) of the last will and testa¬ 
ment of said decedent contains the provisions alleged 
therein. As to the other matters of fact alleged in said 
petition, this defendant has no knowledge, and can neither 
admit nor deny the same, and if material to its! rights and 
interests calls upon the plaintiffs for strict proof thereof. 
As to the matters of law alleged in said paragraph, this 
defendant represents to the Court that it is advised and 
believes that it is not called upon to make answer thereto. 

XXII. Answering paragraph twenty-two (22) of the bill 
of complaint filed herein, this defendant admits! that para¬ 
graph eleven (11) of the last will and testament of said 
decedent contains the provisions alleged therein. This de¬ 
fendant further says that it is the institution referred to 
in said paragraph eleven (11) of said last will: and testa¬ 
ment and is entitled to have, receive and receipt for the 
legacy therein mentioned, in preference to the rights of 
the brothers and sisters of said decedent to receive the 
corpus and dividends or income from the said stock of 
Lansburgh & Brother, and that all bequests to tjhis defend¬ 
ant, contained in said will, are a specific charge upon the 
said stock of Lansburgh & Brother, and should be satisfied 
in full out of the corpus and/or dividends or income from 
said stock, according to the provisions of paragraph twelve 
(12) and others of said will. 

XXIII. Answering paragraph twenty-three (23) of the 
bill of complaint filed herein, this defendant has no knowl¬ 
edge as to same, and therefore can neither admit nor deny 
the allegations therein contained, and if material, 

150 holds plaintiffs to strict proof thereof. 

XXIV. Answering paragraph twenty-fbur (24) of 
the bill of complaint filed herein, this defendant has no 
knowledge as to same, and therefore can neither admit nor 
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deny the allegations therein contained, and if material, 
holds plaintiffs to strict proof thereof. 

THE MASONIC AND EASTERN STAR 
HOME OF THE DISTRICT OF CO¬ 
LUMBIA, 

By CHARLES F. ROBERTS, 

President. 

PAUL B. CROMELIN, 

BOLITHA J. LAWS, of Cromelin & Laws, 

Attorneys for Defendant 

The Masonic and Eastern Star 

Home of the District of Columbia. 

i 

I 

District of Columbia, ss : 

*'n> 

I solemnly swear that I have read the foregoing and an¬ 
nexed answer bv me subscribed as President and on behalf 
of the Masonic and Eastern Star Home of the District of 
Columbia and that I am familiar with the contents thereof; 
that I verilv believe the facts therein stated to be true. 

CHARLES F. ROBERTS. 

Subscribed and sworn to before me this 5th day of April, 

A. D. 192/. 

[se.il.] FRANK I. BROWN, 

Notary Public. 

151 Answer of the Methodist Home of the District of 

Columbia, a Body Corporate. 

Filed April 7, 1927. 

'A 

The defendant The Methodist Home of the District of 
Columbia, a body corporate, for answer to the bill of com¬ 
plaint filed in the above-entitled cause, respectfully shows 
unto this Honorable Court as follows: 

I. This defendant, upon information and belief, admits 4 

the allegations of paragraph one (1) of the bill of complaint 
filed herein. 
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II. This defendant admits the allegations of paragraph 
two (2) of the bill of complaint filed herein sp far as the 
same relate to it, nevertheless, showing to the Court that 
it is sued herein under the name “Methodist Home for the 
Aged.” This defendant avers the fact to be tjhat it is the 
identical corporation named by the decedent, Henry Lans- 
burgh, in paragraph nine (9) of his last will and testament, 
copy of which has been filed in the above-entitled cause, and 
is the same institution known as “Methodist Home for the 
Aged” which, at the time of the making of the said last 
will and testament by said decedent, maintained and con¬ 
ducted a home for aged destitute members of tlje Methodist 
Episcopal Church of the Baltimore Conference in the Dis¬ 
trict of Columbia at the address set forth in said last will 
and testament, 601 M Street, Northwest, Washington, D. C. 
Having no knowledge of the other allegations contained in 
said paragraph two (2) of said bill of complajint, this de¬ 
fendant calls for strict proof thereof, if the same are mate¬ 
rial to its rights in the premises. 

152 III. This defendant, upon information and belief, 
admits the allegations of paragraph three (3) of the 
said bill of complaint. 

IV. This defendant has no knowledge as to the allega¬ 
tions of paragraph four (4) of the bill of complaint filed 
herein, and therefore, neither admits nor denies the same, 
and if material to its rights and interests calls upon the 
plaintiffs for strict proof thereof. 

V. Answering paragraph five (5) of the bill bf complaint 
filed herein this defendant upon information! and belief 
avers and says that the estate of Henry Laijsburgh, de¬ 
ceased, is reasonably worth a sum greatly in excess of Two 
Hundred and Thirty-five Thousand Four Hundred and One 
Dollars and Eighty-two cents ($235,401.82). Answering 
further said paragraph, this defendant upon information 
and belief avers and says that the stock of Laiisburgh and 
Brother owned by the decedent is worth greatly in excess 
of the sum of One Hundred Dollars ($100) per share, the 
amount estimated as the market value in said paragraph 
five (5). Answering further said paragraph, this defend¬ 
ant avers and says that if the valuation of said estate as 
alleged in said paragraph may or may — be deemed to af¬ 
fect the rights of this defendant, it demands strict proof of 
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the value of said estate. This defendant has no knowledge 
as to the truth of the remaining allegations of said para¬ 
graph, and if material, holds plaintiffs to strict proof 
thereof. 

VI. This defendant has no information or knowl- 

153 edge as to the facts alleged in paragraph six (6) of 
the bill of complaint, and therefore can neither admit 

nor deny the same, and if the same are material to its rights 
and interests, calls upon the plaintiffs for strict proof 
thereof. 

VII. This defendant has no knowledge as to the facts 
averred in paragraph seven (7) of the bill of complaint 
filed herein, including the amount of payments heretofore 
made by the plaintiffs as expenses of administration or 
otherwise, and if the same are material to the rights of this 
defendant, calls upon the plaintiffs for strict proofs of the 
same. 

VIII. Answering paragraph eight (8) of the bill of com¬ 
plaint filed herein, this defendant admits that the second 
and unnumbered paragraph of the last will and testament 
of said decedent, Henry Lansburgh, contains the provision 
averred and set forth in said paragraph. This defendant 
has no knowledge as to which brothers and sisters of said 
decedent survived him, or as to the other matters of fact 
averred in said paragraph, and if the same are material to 
the rights and interests of this defendant, calls upon the 
plaintiffs for strict x>roof thereof. Further answering said 
paragraph, this defendant is advised and therefore avers 
and savs that by reason of the said second and unnumbered 
paragraph, and of the other language contained in said 
last will and testament, and in particular in paragraph 
twelve (12) thereof, the bequests to the brothers and sis¬ 
ters of said decedent are subject to the payment of the leg¬ 
acy to this defendant. 

IX. Answering paragraph nine (9) of the bill of com¬ 
plaint this defendant admits that paragraph four (4) of the 

last will and testament of the said decedent, Henry 

154 Lansburgh, contains the provision alleged therein 
and that questions have arisen as alleged in said 

paragraph concerning the proper administration of the 
estate. 
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X. Answering paragraph ten (10) of the bill of com¬ 
plaint, this defendant has no knowledge as to the allega¬ 
tions contained in said paragraph, and is therefore unable 
either to admit or deny the same, and if material to its 
rights and interests calls upon the plaintiffs, for strict 
proof thereof. This defendant admits that questions have 
arisen concerning the proper administraton of said es¬ 
tate, as alleged in said paragraph. 

XI. Answering paragraph eleven (11) of the bill of com¬ 
plaint, this defendant is advised, and therefore i avers, and 
says that said stock of Lansburgh and Brother is bei 
queathed by the said decedent, Henry Lansburgh, to his 
brothers and sisters, subject to the payment of tlie legacies 
contained in said decedent’s last will and testament, in¬ 
cluding the legacy to this defendant, and that the said 
sisters and brothers of said decedent are not | entitled to 
receiver either the corpus, or dividends, or ihcome from 
said bequests of said stock until the bequests and legacies 
in said last will and testament, including the legacy to this 
defendant, are fully paid and discharged. 

XII. Answering paragraph twelve (12) of the bill of com¬ 
plaint, this defendant admits that paragraph one (1) of the 
last will and testament of said decedent contaihs the pro¬ 
vision alleged therein. This defendant, however, has no 
knowledge of the other allegations in said paragraph con¬ 
tained, and is therefore unable to either admit or de- 

155 nv the same, and if the same are material to its 
rights and interests calls upon the plaintiffs for 
strict proofs thereof. 

XIII. Answering paragraph thirteen (13) of the bill of 
complaint filed herein this defendant admits ] that para¬ 
graph two (2) of the last will and testament of said dece¬ 
dent contains the provision alleged therein. This defendant, 
however, has no knowledge of the other allegations in said 
paragraph contained, and is therefore unablte to either 
admit or deny the same, and if the same are material to its 
rights, and interests, calls upon the plaintiffs for strict 
proof thereof. 

XIV. Answering paragraph fourteen (14) of the bill of 
complaint filed herein this defendant admits! that para¬ 
graph three (3) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
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therein. This defendant, however, has no knowledge of 
the other allegations in said paragraph contained, and is 
therefore unable to either admit or deny the same, and if 
the same are material to its rights and interests calls upon 
the plaintiffs for strict proof thereof. 

XY. Answering paragraph fifteen (15) of the bill of 
complaint filed herein this defendant admits that paragraph 
four (4) of the last will and testament of said decedent, 
Henry Lansburgh, contains the provisions alleged therein. 
This defendant, however, has no knowledge of the other al¬ 
legations in said paragraph contained, and is therefore un¬ 
able to either admit or deny the same, and if the same are 
material to its rights and interests calls upon the 
156 plaintiffs for strict proof thereof. 

XVI. Answering paragraph sixteen (16) of the 
bill of complaint filed herein this defendant admits that 
paragraph five (5) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein. This defendant, however, has no knowledge of the 
other allegations in said paragraph contained, and is there¬ 
fore unable to either admit or deny the same, and if the 
same are material to its rights and interests calls upon the 
plaintiffs for strict proof thereof. 

XVII. Answering paragraph seventeen (17) of the bill of 
complaint filed herein this defendant admits that paragraph 
six (6) of the last will and testament of said decedent, 
Henry Lansburgh, contains the provisions alleged therein. 
This defendant, however, has no knowledge of the other 
allegations in said paragraph contained, and is therefore 
unable to either admit or deny the same, and if the same are 
material to its rights and interests calls upon the plaintiffs 
for strict proof thereof. 

XVIII. Answering paragraph eighteen (18) of the bill 
of complaint filed herein this defendant admits that para¬ 
graph seven (7) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein, and that certain questions have arisen with regard 
to the construction of said will and the administration of 
said estate which must be determined by this Honorable 
Court. This defendant has no knowledge of the other al¬ 
legations in said paragraph contained, and is therefore un¬ 
able to either admit or deny the same, and if the same are 
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material to its rights and interests calls upon the plain¬ 
tiffs for strict proof thereof. 

XIX. Answering paragraph nineteen (19) of the 
157 bill of complaint filed herein this defendant admits 
that paragraph eight (8) of the last will and testa¬ 
ment of said decedent, Henry Lansburgh, jcontains the 
provisions alleged therein, and that certain questions have 
arisen with regard to the construction of the said will and 
the administration of said estate which must lie determined 
by this Honorable Court. This defendant has lio knowledge 
of the other allegations in said paragraph contained, and 
is therefore unable to either admit or deny the same, and 
if the same are material to its rights and interests calls 
upon the plaintiffs for strict proof thereof. j 

XX. Answering paragraph twenty (20) of the bill of 
complaint filed herein, this defendant admits that para¬ 
graph nine (9) of the last will and testaxiient of said 
decedent, Henry Lansburgh, contains the provisions alleged 
therein. 

Further answering said paragraph, this defendant says 
that as to the other matters and things in said paragraph 
alleged, it has no knowledge, and if same are material, calls 
upon the plaintiffs for strict proof thereof. This defendant 
alleges that it is entitled to have, receive and receipt for the 
legacy to Methodist Home for the Aged, therein mentioned, 
in preference to the right of the brothers and sisters of 
said decedent to receive the corpus and dividends or income 
from said stock of Lansburgh & Brother. 

XXL Answering paragraph twenty-one (21) of the bill 
of complaint filed herein, this defendant admits that para¬ 
graph ten (10) of the last will and testament of said 
158' decedent contains the provisions alleged; therein. As 
to the other matters of fact alleged in said petition, 
this defendant has no knowledge, and can neither admit nor 
deny the same, and if material to its rights and interests 
calls upon the plaintiffs for strict proof thereof. As to the 
matters of law alleged in said paragraph, this defendant 
represents to the Court that it is advised and believes that 
it is not called upon to make answer thereto. 

XXII. Answering paragraph twenty-two (^2) of the bill 
of complaint filed herein, this defendant admits that para¬ 
graph eleven (11) of the last will and testament of said 
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decedent contains the provisions alleged therein. This de¬ 
fendant also admits, as alleged, that certain questions have 
arisen concerning the proper administration of the estate. 
Having no knowledge as to the other allegations contained 
therein, it neither admits nor denies the same, and if ma¬ 
terial to its rights or interests, calls upon the plaintiff for 
strict proof thereof. 

XXIII. Answering paragraph twenty-three (23) of the 
bill of complaint filed herein, this defendant has no knowl¬ 
edge as to same, and therefore can neither admit nor deny 
the allegations therein contained, and if material, holds 
plaintiffs to strict proof thereof. 

XXIV. Answering paragraph twenty-four (24) of the bill 
of complaint filed herein this defendant has no knowledge 
as to same, and therefore can neither admit nor deny the 
allegations therein contained, and if material, holds 
159 plaintiffs to strict proof thereof. 

THE METHODIST HOME OF THE 
DISTRICT OF COLUMBIA, 

Bv HARRY HOSKIXSON, 

President Board of Trustees. 

PAUL B. CROMELIN, 

BOLITHA J. LAWS, of Cromelin & Laws, 

Attorneys for Defendant The Methodist Home 
of the District of Columbia. 


District of Columbia, ,9.9: 

I solemnly swear that I have read the foregoing and an¬ 
nexed answer by me subscribed as President, Board of 
Trustees, and 011 behalf of The Methodist Home of the Dis¬ 
trict of Columbia and that I am familiar with the contents 
thereof; that I verily believe the facts therein stated to 
be true. 

HARRY HOSKINSOX. 

Subscribed and sworn to before me this 6th day of April, 
A. D. 1927. 

[seal.] 


JENNIE M. RYAN, 

Notary Public . 
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Joint and Severed Answers of Defendants James 
Shera Montgomery, John C. Palmer, Charles E. 
Fultz , IF. S. Abernethy. 

Filed April 9, 1927. 


* 




* 




The joint and several answer of the defendants James 
Shera Montgomery, John C. Palmer, Charles E. Fultz, and 
W. S. Abernethy to the bill of complaint filed in the above- 
entitled cause, respectfully shows unto this Honorable 
Court as follows: 

I. These defendants, upon information and belief, admit 
the allegations of paragraph one (1) of the bill of complaint 
filed herein. 

II. These defendants admit the allegations of paragraph 
two (2) of the bill of complaint filed herein so far as the 
same relate to them. Having no knowledge of jtlie other 
allegations contained in said paragraph two (2|) of said 
bill of complaint, these defendants call for strict proof 
thereof, if the same are material to their rights in fthe prem¬ 
ises. 

III. These defendants, upon information and belief, ad¬ 
mit the allegations of paragraph three (3) of th4 said bill 
of complaint. 

IV. These defendants have no knowledge as tq the alle¬ 
gations of paragraph four (4) of the bill of complaint filed 
herein, and therefore, neither admit nor deny the same, 

and if material to their rights and interests! call upon 
161 the plaintiffs for strict proof thereof. 

V. Answering paragraph live (5) of the bill of 
complaint filed herein these defendants upon information 
and belief aver and say that the estate of Hepry Lans- 
burgh, deceased, is reasonably worth a sum greatly in ex¬ 
cess of Two Hundred and Thirty-five Thousand Four Hun¬ 
dred and One Dollars and Eighty-two cents ($235,401.82). 
Answering further said paragraph, these defendants upon 
information and belief aver and say that the stock of Lans- 
burgh and Brother owned by the decedent is worth greatly 
in excess of the sum of One Hundred Dollars ($100 per 
share, the amount estimated as the market value in said 
paragraph five (5). Answering further said paragraph, 
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these defendants aver and say that if the valuation of said 

l * 

estate as alleged in said paragraph may or may be deemed 
to affect the rights of these defendants, tlicv demand strict 
proof of the value of said estate. These defendants have 
no knowledge as to the truth of the remaining allegations 
of said paragraph, and if material, hold plaintiffs to strict 
proof thereof. 

VI. These defendants have no information or knowledge 
as to the facts alleged in para graph six (6) of the bill 
of complaint, and therefore can neither admit nor deny the 
same, and if the same are material to their rights and in¬ 
terests, call upon the plaintiffs for strict proof thereof. 

VII. These defendants have no knowledge as to the facts 
averred in paragraph seven (7) of the bill of complaint 
tiled herein, including the amount of payments heretofore 
made by the plaintiffs as expenses of administration or 

otherwise, and if the same are material to the rights 
162 of these defendants, call upon the plaintiffs for strict 
proof of the same. 

VIII. Answering paragraph eight (8) of the bill of com¬ 
plaint, these defendants admit that the second and unnum¬ 
bered paragraph of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provision averred 
and set forth in said paragraph. These defendants have 
no knowledge as to which brothers and sisters of said de¬ 
cedent survived him, or as to the other matters of fact 
averred in said paragraph, and if the same are material 
to the rights and interests of these defendants, call upon 
the plaintiffs for strict proof thereof. Further answering 
said paragraph, these defendants are advised and there¬ 
fore aver and sav that by reason of the said second and 
unnumbered paragraph, and of the other language con¬ 
tained in said last will and testament, and in particular 
in paragraph twelve (12) thereof, the bequests to the 
brothers and sisters of said decedent are subject to the 
payment of the legacies to these defendants. 

IX. Answering paragraph nine (9) of the bill of com¬ 
plaint, these defendants admit that paragraph four (4) 
of the last will and testament of the said decedent, Henry 
Lansburgh, contains the provision alleged therein, and that 
questions have arisen as alleged in said paragraph concern¬ 
ing the proper administration of the estate. 
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X. Answering paragraph ten (10) of the bill of com¬ 
plaint, these defendants have no knowledge as to the allega¬ 
tions contained in said paragraph, and are therefore un¬ 
able either to admit or deny the same, and if material 

163 to their rights and interests call upon the; plaintiffs 
for strict proof thereof. These defendants admit 
that questions have arisen concerning the propetf adminis¬ 
tration of said estate, as alleged in said paragraph. 

XI. Answering paragraph eleven (11) of the bill of com¬ 
plaint, these defendants are advised, and therefore aver, 
and say that said stock of Lansburgh and Brother is be¬ 
queathed by the said decedent, Henry Lansburgh, to his 


brothers and sisters, subject to the payment of the legacies 
contained in said decedent’s last will and testament, in- 

I J 

eluding the legacies to these defendants, and that the said 
sisters and brothers of said decedent are not entitled to re¬ 
ceive either the corpus, or dividends, or income from said 
bequests of said stock until the bequests and legacies in. 
said last will and testament, including the legacies to these 
defendants, are fully paid and discharged. 

XII. Answering paragraph twelve (12) of the bill of 
complaint, these defendants admit that paragraph one (1) 
of the last will and testament of said decedent contains 
the provision alleged therein. These defendants, howver, 
have no knowledge of the other allegations in ^aid para¬ 
graph contained, and are therefore unable to either admit 
or denv the same, and if the same are material to their 
rights and interests call upon the plaintiffs for strict proof 
thereof. 

XIII. Answering paragraph thirteen (13) of the bill of 
complaint filed herein these defendants admit that para¬ 
graph two (2) of the last will and testament of said de¬ 
cedent contains the provision alleged therein. These 

164 defendants, however, have no knowledge of the other 
allegations in said paragraph contained^ and are 
therefore unable to either admit or deny the same, and if 
the same are material to their rights and interest^ call upon 
the plaintiffs for strict proof thereof. 

XIV. Answering paragraph fourteen (14) of j;he bill of 
complaint filed herein these defendants admit that para¬ 
graph three (3) of the last will and testament of said de- 
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cedent, Henry Lansburgh, contains the provision alleged 
therein. These defendants, however, have no knowledge 
of the other allegations in said paragraph contained, and 
are therefore unable to either admit or deny the same, and 
if the same are material to their rights and interests call 
upon the plaintiffs for strict proof thereof. 

XV. Answering paragraph fifteen (15) of the bill of 
complaint filed herein these defendants admit that para¬ 
graph four (4) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein. These defendants, however, have no knowledge 
of the other allegations in said -paragraph contained, and 
are therefore unable to either admit or deny the same, and 
if the same are material to their rights and interests call 
upon the plaintiffs for strict proof thereof. 

XVI. Answering paragraph sixteen (16) of the bill of 
complaint filed herein these defendants admit that para¬ 
graph five (5) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein. These defendants, however, have no knowledge 

of the other allegations in said paragraph contained, 
165 and are therefore unable to either admit or deny 

the same, and if the same are material to their rights 
and interests call upon the plaintiffs for strict proof 
thereof. 

XVII. Answering paragraph seventeen (17) of the bill 
of complaint filed herein these defendants admit that para¬ 
graph six (6) of the last will and testament of said dece¬ 
dent, Henry Lansburgh, contains the provisions alleged 
therein. These defendants, however, have no knowledge 
of the other allegations in said paragraph contained, and 
are therefore unable to either admit or deny the same, and 
if the same are material to their rights and interests call 
upon the plaintiffs for strict proof thereof. 

XVIII. Answering paragraph eighteen (18) of the bill 
of complaint hied herein these defendants admit that para¬ 
graph seven (7) of the last will and testament of said 
decedent, Henry Lansburgh, contains the provisions al¬ 
leged therein, and that certain questions have arisen with 
regard to the construction of said will and the administra¬ 
tion of said estate which must be determined by this Hon- 
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orable Court. These defendants have no knowledge of 
the other allegations in said paragraph contained, and 
are therefore unable to either admit or deny the same, and 
if the same are material to their rights and interests call 
upon the plaintiffs for strict proof thereof. 

XIX. Answering paragraph nineteen (19) of the bill of 
complaint filed herein these defendants admit tjiat para¬ 
graph eight (8) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions al- 

166 leged therein, and that certain questions have arisen 
with regard to the construction of the said will and 

the administration of said estate which must be determined 
by this Honorable Court. These defendants have no knowl¬ 
edge of the other allegations in said paragraph Contained, 
and are therefore unable to either admit or deny jthe same, 
and if the same are material to their rights and interests 
call upon the plaintiffs for strict proof thereof; 

XX. Answering paragraph twenty (20) of tlie bill of 
complaint filed herein, these defendants admit that para¬ 
graph nine (9) of the last will and testament of said de¬ 
cedent, Henry Lansburgh, contains the provisions alleged 
therein. 

Further answering said paragraph, these defendants say 
that as to the other matters and things in said paragraph 
alleged, they have no knowledge, and if same are! material, 
call upon the plaintiffs for strict proof thereof, j 

XXI. Answering paragraph twenty-one (21) of the bill 
of complaint filed herein, these defendants admit that para¬ 
graph ten (10) of the last will and testament of said de¬ 
cedent contains the provisions therein alleged. 

Further answering said paragraph, these defendants say 
that they are all Ministers of the Gospel and are the iden¬ 
tical persons referred to in paragraph ten (10) of said last 
will and testament under the names, respectively, “Rever¬ 
end James Shera Montgomery, Reverend John 0. Palmer, 
Reverend Charles E. Fultz, and Reverend Dr. W. S. Aber- 
nethy, Church at 8th and H St.” They respectfully sub¬ 
mit unto this Honorable Court that the language of the 
said paragraph ten (10) is sufficiently clear and defi- 

167 nite to constitute valid legacies to these defendants 
for the purposes intended, but are entirely willing 


i 

j 
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that the plaintiffs receive the instructions and directions 
of this Honorable Court in respect of the terms and pro¬ 
visions of said paragraph ten (10) of said will. 

Farther answering said paragraph, these defendants aver 
that" if the terms and provisions of said paragraph ten (10) 
of .^aid last will and testament are decreed by this Hon¬ 
orable Court to be sufficientlv clear and definite as to con- 

* 

stifle valid legacies to these defendants, the same are 
entl+led, in distribution, to preference to the right of the 
brothers and sisters of said decedent to receive the corpus 
and dividends or income from said stock of Lansburgh and 
Brother. 

XXII. Answering paragraph twenty-two (22) of the 
bill of complaint filed herein, these defendants admit that 
paragraph eleven (11) of the last will and testament of 
said decedent contains the provisions alleged therein. These 
defendants have no knowledge of the other allegations 
in said paragraph contained, and are therefore unable to 
either admit or deny the same, and if the same are material 
to their rights and interests call upon the plaintiff for strict 
proof thereof. 

XXIII. Answering paragraph twenty-three (23) of the 
bill of complaint filed herein, these defendants have no 
knowledge as to same, and therefore can neither admit nor 
deny the allegations therein contained, and if material, hold 
plaintiffs to strict proof thereof. 

168 XXIV. Answering paragraph twenty-four (24) of 
the bill of complaint filed herein, these defendants 
have no knowledge as to same, and therefore can neither 
admit nor deny the allegations therein contained, and if 
material, hold plaintiffs to strict proof thereof. 

(44) JAMES S. MONTGOMERY. 

(45) JOHN C. PALMER. 

(48) CHAS. E. FULTZ. 

1 (50) W. S. ABERNETHY. 

PAUL B. CROMELIN, 

BOLITHA J. LAWS, of Cromelin & Laws, 

Attorneys for Defendants James Shera Montgomery, 
John C. Palmer, Charles E. Fultz, and W. S. 

Ahernethy. 
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District of Columbia, ss : 

I 

I, James S. Montgomery, being first duly sworn, on oath 
depose and say that I have read the foregoing and an¬ 
nexed answer by James Shera Montgomery, John C. 
Palmer, Charles E. Fultz and W. S. Abernethy subscribed, 
and know the contents thereof; that I verily believe the 
facts stated to be true. 

JAMES S. MONTGOMERY. 

Subscribed and sworn to before me this 9th da^ of April, 
1927. 

[seal.] ROBERT H. ROLLINS, 

Notary Public , D. C. 

169 Ansiver of St. Vincent’s Orphan Aslyurk, a Body 

Corporate. 

Filed April 21, 1927. 

i 

* • * • * • • 

For answer to the petition filed herein, this defendant 
avers: 

I. This defendant admits the allegations contained in 
paragraph I of the petition herein. 

II. This defendant admits that it is sued herein under 
the name and style of St. Vincent’s Female Orplnkn Asylum 
and admits the allegations concerning its activities. 

III. This defendant admits the allegations in paragraph 
III of the bill contained. 

IV to XIX. This defendant is without knowledge to make 
answer thereunto, but, if the same be necessary, calls for 
strict proof of all allegations therein contained. 

XX. This defendant admits the averments in Paragraph 
XX that it is the corporation named and intended in and 

f _ 

by said Paragraph XX under the designation Stj Vincent’s 
Orphan Asylum, which is its corporate name, to! receive in 
and by Paragraph numbered nine (9) of the Last Will and 
Testament of the said decedent the sum of OnO Hundred 
($100) Dollars per year for ten years. 

XXI to XXTV. This defendant is without knowledge to 
make answer to paragraphs so numbered. 

Wherefore this defendant prays this Honorable Court to 
decree the bequest to be intended for it, the said St. Yin- 
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cent’s Orphan Asylum, a corporation, in said paragraph 
nine (9) contained of the Will of the decedent, namely, a 
bequest of One Hundred ($100) Dollars per year for ten 
years “To St. Vincent’s Orphan Asylum of Edgewood, 
D. C.,” which Edgewood is its site, and that plaintiffs 
170 herein, as executors and trustees under the Last Will 
and Testament of the decedent, be authorized, ad¬ 
judged, ordered, and decreed to pay said legacy of One 
Hundred ($100) Dollars per annum annually for ten years 
to this defendant, as well as its reasonable costs in this be¬ 
half sustained, including a fee to its counsel of record, and 
such other relief as may be equitable and just. 

[corporate seal.] 

ST. VINCENT’S ORPHAN ASYLUM, 
Incorporated, 

By CORNELIUS F. THOMAS, 

! President. 

Attest: 

PAUL E. JOHNSON, 

Secretary. 

WM. H. De LACY, 

WILLIAM C. De LACY, 

Attorneys for Defendant, 

719 1577* Street N. W., D. C. 

District of Columbl\, ss : 

Cornelius F. Thomas, being duly sworn according to law, 
upon his oath deposes and says that he is the President of 
St. Vincent’s Orphan Asylum, a corporation duly chartered 
by Acts of Congress, one of the defendants herein, that he 
has read the foregoing answer by him subscribed in the 
name and behalf of the said St. Vincent’s Orphan Asylum, 
that he knows the contents thereof, and that the matters 
and things therein stated upon personal knowledge are true, 
and those stated upon information and belief he believes 
to be true. 

! CORNELIUS F. THOMAS. 

Subscribed and sworn to before me this 19th day of April, 
A. D. 1927. 

[seal.] JOHN D. LEONARD, 

i Notary Public . 
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Answer of Defendant William F. Murpliy. 

Filed May 19, 1927. j 


* 


#- 




* 




* 


To the Honorable Justice holding* said court: 

The answer of the defendant, William F. Murpjhv, to the 
Bill of Complaint herein, respectfully shows: 

1-17. He admits the allegations in paragraphs 1 to 17 
inclusive of said bill of complaint. 

18-24. Answering these paragraphs, said defendant is ad¬ 
vised and believes and therefore avers that his only interest 
in said estate is to the extent of a bequest of $2,000 con¬ 
tained in paragraph 3 of said will; that so far asj his inter¬ 
est is concerned he submits the construction of Sc|id will to 
the consideration of the court, and therefore neither admits 
nor denies the other allegations contained in paragraph 18 
and the other paragraphs of said bill of complaint, but in¬ 
sofar as the same may be material to his interests^ he prays 
strict proof thereof. 

172 Wherefore having fully answered, defendant prays 
to be dismissed. 

WM. F. MllRPHY. 

| 

District of Columbia, To wit: 

I, William F. Murphy, do solemnly swear that 1 have read 
the foregoing and annexed answer by me subscribed and 
know the contents thereof; that the matters and things 
therein stated as upon personal knowledge are | true, and 
those as stated upon information and belief, 1 believe to 
be true. 

WM. F. MTJjRPHY. 

| 

Subscribed and sworn to before me this 19th dav of Mav, 
1927. 

[notarial seal.] MARK LANSBUR&H, 

Notary Public, D. C. 

My Commission Expires Feb. 28, 1929. 

9—1852 a 
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173 Answer of Defendant St. Ann's Infant Asylum. 

Filed May 28,1927. 

**#*##* 


The defendant, St. Ann's Infant Asylum, a corporation, 
called in the hill of complaint St. Ann’s’ Infant Asylum 
and Maternity Hospital, for answer to the bill hied in the 
above entitled cause respectfully shows to the court as fol¬ 
lows : 

I. The defendant admits the allegations contained in 
paragraph I of the said Bill. 

II. The defendant admits that it is a citizen of the United 
States, that it is organized and exists in the District of 
Columbia, and that it is sued as having a right and interest 
under the last Will and Testament of Henry Lansburgh, de¬ 


ceased; upon information and belief the defendant admits 
the remaining allegations in said Paragraph II of the Bill. 

Ill and IV. The defendant, upon information and belief, 
admits the allegations contained in Paragraph III and IV 
of the said Bill. 

V. The defendant neither admits nor denies the allega¬ 
tions contained in Paragraph V of the said Bill, but re¬ 
quires strict prof of the value of the real estate and the 
2,064 shares of the capital stock of Lansburgh & Brother 
mentioned therein 1 ; and this defendant savs that it is in- 
formed, and believes, and so believing avers that the market 
value of the said real estate mentioned in said Paragraph 
V is somewhat larger than the valuation given in the said 
paragraph, and that the market value of said 2,064 shares 
of stock is much larger than the value of $100.00 per share, 
the fair market value of said stock approximating 
174 two or three times the par value of same. 

VI. The defendant is not advised as to the allega¬ 
tions contained in Paragraph VI of said bill, and therefore 
can neither admit nor deny the same. 

VII, VIII, and IX. The defendant is advised that it is 
not required to answer the allegations contained in Para¬ 
graph VII of said Bill. 

X and XI. The defendant is not advised as to the matters 
and things set forth in Paragraph IX and X of said Bill, 
and can therefore 1 neither admit nor deny the same. 
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XII, XIII, XIV, XV, XVI, XVII, XVIII & XIX|. The de¬ 
fendant is advised that it is not required to answer the alle¬ 
gations contained in Paragraph XII to XIX, inclusive, of 
said bill. 

XX. Answering Paragraph XX of said Bill, this defend¬ 
ant admits that under the terms of the Last AY ill ajtid Testa¬ 
ment of said Henry Lansburgh, deceased, there! was be¬ 
queathed to this defendant the sum of $100 per| year for 
ten years, and this defendant avers that it is advised that 
said sum is a charge upon the personal property of said 
decedent in equal degree with all ether bequests in said 
will contained; That said bequest to this defendant is a 
charge on both the stock of the said decedent in Lansburgh 
& Brother, and also the dividends now payable lor to be¬ 
come payable thereon; that said bequest to this defendant 
is a charge upon said stock and dividends aforesaid prior 
to the trust fund created by Paragraph One of | the Last 
Will and Testament of said decedent in favor of hi$ brothers 
and sisters, and prior to any bequests or legacies; to them; 
that this defendant is identical with the defendant errone¬ 
ously described in said Paragraph XX as St. Ann’s In¬ 
fant Asylum and Maternity Hospital; that this de- 
175 fendant is advised that it is not required to answer 
the remaining allegations of said Paragraph. 


XXI, XXII, XXTIT and XXIV. This defendant is ad¬ 
vised that it is not required to answer the allegations con¬ 
tained in Paragraphs XXI to XXIV, inclusive, of the said 
Bill. i 

Wherefore, having fully answered the Bill of Complaint 
filed herein, this defendant prays as follows: 

(1) That a decree be entered herein requiring the peti¬ 
tioners in said Bill of Complaint, as executors and Trus¬ 
tees under the Last Will and Testament of Iiehrv Lans- 

w 

burgh, deceased, to pay to this defendant forthwith the 

sum of $100.00 and the further sums of $100.00! per year 

hereafter on the 29th dav of November of each and everv 

* * 

year for nine consecutive years. 

* i 

(2) That a decree be entered herein providing that the 
said trust created by Paragraph One of the Last] Will and 
Testament of Henry Lansburgh, deceased, in favor of the 
sisters and brothers of the decedent, be subject to the be¬ 
quest and legacy to this defendant. 
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(3) That the bequest to this defendant be decreed to be 
a charge on the personal property of said Henry Lansburgh, 
deceased, including stock in Lansburgh & Brother and divi¬ 
dends payable or to become payable thereon, prior to any 
bequests or legacies or trusts created under the terms of 
said will in favor of the brothers and sisters of said dece¬ 
dent. 

(4) That the bequest to this defendant decreed to be in 
equal class and on an equal footing with all other bequests 
and legacies made and provided under the terms of said 
will of Henry Lansburgh, deceased. 

(5) That unless necessary for the payment of debts and 
funeral expenses of said decedent, there be no abate- 

176 ment», rateable or otherwise, of the bequest to this 
defendant, and then only after exhausting all other 
assets of the estate. 

(6) And for such other and further relief as to the Court 
may seem meet and proper. 

ST. ANN’S INFANT ASYLUM, 

a Corporation, 

By SISTER CORNELIA, 

President. 

HAMILTON & HAMILTON, 

By EDMUND BRADY, 

Attorneys for St. Ann's 

Infant Asylum, Corporation. 


District of Columbia, ss : 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Sister Cornelia who, being 
first duly sworn according to law, deposes and says that 
she is the President of St. Ann’s Infant Asylum a corpora¬ 
tion, with full authority to make this affidavit; that she has 
read the foregoing answer by her subscribed for and on 
behalf of the St. Ann’s Infant Asylum, a corporation, and 
that the matters and things therein averred as of personal 
knowledge are true, and those things set forth upon informa¬ 
tion and belief she verilv believes to be true. 

* 

SISTER CORNELIA. 
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Subscribed and sworn to before me this 26th day; of May, 
A. D. 1927. 

[notarial seal.] LOUISE F. DYER, 

Notary Public,\D. C. 


177 Answer of Infant Respondents Arthur T. Lyon et als. 


Filed July 5, 1927. 

i 

i 

* # * # * * I * 

i 

The answer of Arthur T. Lyon, Gerald J. Lyoij, Louise 
Lansburgh, and Jane Lansburgh, by Joseph V. Connolly, 
their Guardian ad litem under order of this Honorable 
Court dated the 24th day of May, A. D. 1927, to! the bill 
filed herein to construe the last will and testameht, dated 
tlie 24th day of February, A. D. 1923, of Henry Lajasburgh, 
deceased, respectfully shows to the Court as follows: 

That the respondents, being infants under the age of 
twenty-one years, can neither admit nor deny the allega¬ 
tions of the said bill, but submit their interests tojthe pro¬ 
tection of this Honorable Court. 

ARTHUR T. LYON, 

GERALD J. LYON, 

LOUISE LANSBURGH, 

JANE LANSBURGH,! 

By J. Y. CONNOLLY, j 

Guardian ad Litem. 


Answer of Guardian ad Litem. 

* # # # # # | # 

j 

The answer of Joseph V. Connolly, Guardian hd Litem 
for Arthur T. Lyon, Gerald J. Lyon, Louise Lansburgh 
and Jane Lansburgh, to the bill filed herein to construe the 
last will and testament, dated the 24th day of February, 
A. D. 1923, of Henry Lansburgh, deceased, respectfully 
sho\vs to the Court as follows: 

He admits the allegations of paragraphs one to seven¬ 
teen (1-17) inclusive of said bill. 

178 Answering paragraph eighteen (18) this guard¬ 
ian ad litem is advised and believes and therefore 
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avers that according to the intent of the testator and the 
true meaning of his said will the bequests contained in 
paragraphs 1, 2 and 3 of said will are bequests that are not 
payable out of the trust fund consisting of the shares of 
stock of Lansburgh & Bro., or from the dividends or income 
therefrom, but alleges that said shares of stock are not to 
be charged with any of the legacies contained in said will, 
except insofar as certain annuities are specifically charged 
against the dividends of said stock. He is further advised 
and believes, and therefore avers, that the bequests con¬ 
tained in paragraphs 4, 5 and (5 of the said will, which are 
requested by the testator to be a charge upon the stock of 
Lansburgh Bro., are a charge only upon the income de¬ 
rived from said stock, and are not in any sense a charge 
upon the corpus thereof; and this guardian ad litem further 
denies that the legatees under paragraphs 4, 5 and 6 of the 
said will, have any priority over the legatees under para¬ 
graphs 1, 2 and 3 of said will, but that all of the legatees 
under said paragraphs stand upon the same footing. He 
is further advised and believes, and therefore avers, that 
under paragraph 7 of said last will, the sums directed to 
be expended are a charge only upon the dividends of in¬ 
come arising from said stock held in trust as aforesaid and 
not upon the corpus thereof, and that the provisions of said 
paragraph. 7 stand upon the same footing as the provisions 
of paragraphs 1, 2 and 3 of said will, without priority. 

Answering paragraph 19 of said bill, this guardian ad 
litem is informed and believes, and therefore avers, that 
the provisions of paragraph 8 of said will are not a charge 
upon the corpus or dividends or income of the aforesaid 
stock and prays strict proof as to whether or not 
179 said paragraph stands upon the same footing as the 
provisions of paragraphs 1, 2, 3, 4, 5, 6 and 7, of said 


will. 

This guardian ad litem neither admits nor denies, but 
prays strict proof of the allegations of paragraphs 20 and 
21 of said bill. 

Answering paragraph 22 this guardian ad litem is in¬ 
formed and believes, and therefore avers, that the provi¬ 
sions in paragraph numbered 11, as well as in paragraphs 9 
and 10 of said will, are not a charge either upon the corpus 
or income of the stock of Lansburgh & Bro. 
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This guardian ad litem admits the allegations; of para¬ 
graphs 23 and 24 of said bill and submits to the! jurisdic¬ 
tion of the Court, and joins in the request that file Court 
may by its decree, determine the matters in question set 
forth in said bill of complaint. 

Further answering the said bill this guardianj ad litem 
is informed and believes, and therefore avers that since 
the interests of said infant respondents under the! said will 
are limited to the bequests contained in paragraph 2 there¬ 
of, their interests would be better subserved by preserving 
intact the corpus of the aforementioned trust fqnd. 

Wherefore, having fully answered, he prays tjo be dis¬ 
missed. I 

J. V. CONNOLLY. 

180 District of Columbia, ss : 

i 

I, Joseph V. Connolly, do solemnly swear thht I have 
read the foregoing answer by me subscribed and j know the 
contents thereof; that the matters therein set forth as upon 
personal knowledge are true and those set forth as upon 
information and belief, I believe to be true. 

J. V. CONNOLLY. 

Subscribed and sworn to before me this 2nd day of July, 
A. D. 1927. 

[notarial seal] CAELTON G. SCHENKEN, 

Notary Publih, D. C. 

181 Ansiver of Saint Joseph's Home and School. 

i 

Filed July 25, 1927. ! 

j 

# # * * * * ! * 

i 

j 

For answer to the bill of complaint in this cause filed 
against it and others or so much thereof as it is advised 
it is necessary for it to answer, the Saint Joseph's Home 
and School says: 

1. It is a body corporate under act of Congress. It is 
usually known and called St. Joseph’s Orphan Asylum, and 
it is the institution mentioned in the will of Henry Lans- 
burgh by the latter name, 


i 
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2. It consents that the Court may determne the matters 
and questions set forth in said bill of complaint and in¬ 
struct the plaintiffs in regard thereto. 

[seal] SAINT JOSEPH’S HOME AND SCHOOL, 
By CORNELIUS F. THOMAS, 

Its President. 

H. W. SOHON, 

Atty. for Defendant. 

I, Cornelius F. Thomas, being duly sworn, do depose and 
say I am president of the Saint Joseph’s Home and School 
and am authorized to sign the foregoing answer for it. 
That the facts therein stated are true and those stated on 
information and belief I believe to be true. 

1 CORNELIUS F. THOMAS. 


Subscribed and sworn to before me this 9th day of June, 
1927. 

[xotakial seal] HARRY W. GAUSS, 

Notary Public, D. C. 

182 Answer of Saint Patrick's Church Parish. 


Filed July 25, 1927. 


■if 


* 




* 


For answer to the bill of complaint in this cause filed 
against it and others or so much thereof as it is advised 
it is necessary for it to answer Saint Patrick’s Church Par- 
ish says: 

1. It admits that it is an unincorporated body, but avers 
that it has a definite and permanent organization for the 
purpose of religious worship and works of charity. It 
further avers that at the time the will of Henry Lans- 
burgh was executed and ever since then it has had orphans 
under its patronage, assistance and care; that this fact was 
well known to said Henry Lansburgh when he made said 
will, and that it can apply the legacy mentioned in para¬ 
graph XX of said bill as intended by said testator. 

2. Further answering said bill this defendant avers that 
the statement in paragraph XX of said bill that Father 
Russell, the person primarily named to take said legacy, 
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was dead at the time of filing said bill is erroneous, and 
that he did not die until March 18, 1927. 

3. Further answering said defendant says it | is willing 
that the Court shall determine all the questions! raised by 
said bill of complaint.. If the Court determine^ that this 
defendant cannot take said legacy in trust for the purpose 
stated in said will, because it is not incorporated, it is 
willing that a trustee be appointed by the Court |to receive 
and apply the said legacy in accordance with; the trust 
reposed in Father Russell by said will, to thej end that 
the intent of said testator shall not fail. 

SAINT PATRICK’S CHURCH PARISH, 
By CORNELIUS F. THOMAS, j 

Its Pastor. 

H. W. SOHON, | 

Atty. for Defendant. 

I 

| 

183 I, Cornelius F. Thomas, being duly sworn, do de¬ 
pose and say I am the pastor of Saint j Patrick’s 

Church Parish and as such pastor have authority jto execute 
the foregoing answer in its name and to verify! the same 
that the facts therein stated on my personal knowledge are 
true and those stated on information and belief I believe 
to be true. 

CORNELIUS F. THOMAS. 

i 

Subscribed and sworn to before me this 17th day of 
June, 1927. I 

[notarial seal] HARRY W. GAUSS, 

Notary Pub l ip, D. C. 

184 Petition To Intervene & Answer Of JoJin T. Me - 

Elroy, Executor, <£c. 


Filed July 25, 1927 


* 


* 


* 


Petition for leave to intervene by John T. McElroy, ex¬ 
ecutor of the will of William T. Russell. John T. Mc¬ 
Elroy, executor of the will of William T. Russell respect¬ 
fully shows to the court: 

1. In the bill of complaint in this case (Paragraph XX) 
it is averred that the will of Henry Lansburgh provides, 
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among other tilings, in Paragraph 9, a legacy of $100 per 
year for ten years to Father Russell for the orphans of 
St. Patrick's Church Parish, and if Father Russell be de¬ 
ceased, to St. Patrick’s Church Parish for orphans, and 
that said Father Pussell is no\v( then) deceased. It is fur¬ 
ther averred that said St. Patrick’s Church Parish, the or¬ 
ganization named to, in case of the death of Father Hus- 
sell, receive the payments directed by said paragraph for 
tlie benefit of orphans is incorporated and tiiat by reason 
thereof the plaintiffs are confronted with the question 
whether said institution or organization is competent and 
qualified to receive and receipt for said payments. And 
thereon the said bill prays the instruction of the Court. 

*2. The petitioner avers that at the time of the filing of 
said bill, on February 1, 1927, the said Father Russell was 
not dead. That Ht. Rev. 'William T. Russell, of whose will 
the petitioner is executor, was the identical person named 
in said paragraph of said will, that he had been the pastor 
of said St. Patrick's Parish and was such pastor when said 
will was made, that he later became Bishop of Charleston, 
South Carolina, and died in said city on the eighteenth day 
of March, 1927. 

3. The petitioner is willing that the plaintiffs be in¬ 
structed by the court as to the payment of said 
185 legacy. lie apprehends that the date of the death of 
Father Russell may be important thereto, where¬ 
fore he has correctly stated the same herein. If it is de¬ 
termined that the reference in said will to the death of 
Father Russell refers only to his death prior to the death 
of the testator and that the legaev vested in Father Rus- 
sell on the death of the testator he is willing to receive 
and receipt for the legacy and apply the same as directed 
by the will. lie avers, however, that Rt. Rev. Cornelius 
F. Thomas is the present pastor of St. Patrick’s Church 
Parish and is competent to carry out the purpose of the 
testator with said legaev and petitioner is willing that the 
said legacy be paid to him as trustee to carry out the trust 
reposed in Father Russell if lie is not entitled to receive 
it as such pastor by virtue of the terms of the said will. 

Wherefore he prays: 
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1. That he be made a defendant in this case and that 
this intervening petition may stand as his answer to said 
bill of complaint. 

JOHN T. McELROY 

I, John T. McElroy being duly sworn do depose and say 
I have read the foregoing petition subscribed by me and 
know the contents thereof, that the facts therein stated on 
my personal knowledge are true and those stated on in¬ 
formation and belief I believe to be true. 

JOHN T. McbELROY 


Subscribed and sworn to before me this 10th day of June, 
1927. ! 

[notarial seal] CLARENCE B. SCHACllTE, 

Notary Public 

H. W. SOHON, I 

Atty. for Petitioner. 


1S6 


Order pro Confesso 


Filed July 28, 1927 


* 


* 


* 


Upon application of the plaintiffs, and it appearing to the 
Court that the defendants, Camp Good Will, an unincor¬ 
porated organization, The National Lutheran | Home for 
the Aged, a body corporate, Associated Charities, a body 
corporate, Little Sisters of the Poor Home fori the Aged, 


a body corporate, Estelle Neese, Jewish Fostejr Home, a 
body corporate, The Episcopal Home for Children, a body 
corporate, Church Orphanage Association of iSt. John’s 
Parish, Washington, D. C., a body corporate, ajid Hebrew 
Home for the Aged, a body corporate, have all been duly 
served personally herein, and that the defendant, David 
Ransom Coveil, has been duly served by publication herein, 
that the time allowed by law for the entering ,of appear¬ 
ances herein by said defendants has now expired, and that 
none of said defendants have entered appearances herein; 
It is, by the Court, this 28 day of July, 1927, Ordered, that 
all and singular the allegations and averments; of the bill 
of complaint filed herein be, and the same are hereby, taken 
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as confessed by and against the said defendants, Camp 
Good Will, The National Lutheran Home for the Aged, 
Associated Charities, Little Sisters of the Poor Home for 
tiie Aged, Estelle Xeese, Jewish Foster Home, The Episco¬ 
pal Home for Children, Church Orphanage Association of 
St. John's Parish, Washington, 1). C., Hebrew Home for 
the Aged, and David Kansom Coveil, and each of them. 

JENNINGS BAILEY, 

Justice. 

1ST Answer of Defendant R. B. II. Lyon, Executor, etc. 

Filed September 14, 1927 


Comes now R. B. II. Lyon, executor as aforesaid, and, 
for answer to the bill of complaint tiled herein, says that 
he adopts as his answer the answer heretofore filed in this 
cause bv the said Camille Lvon, deceased defendant, in 
whose place lie was substituted. 

R. B. H. LYON, 

Executor as Aforesaid. 


1S8 Stipulation 

Filed March 30,1928. 


It is stipulated by and between the Attorneys for the 
plaintiffs and Attorneys for certain defendants, and Attor¬ 
ney for defendant, Mary E. McCallev, in the above entitled 
cause, that all the furniture, household goods and jewelry 
mentioned or set out in the inventory or appraisement and 
referred to in paragraph five (5) of these proceedings were 
located and in premises 1001 Irving Street N. W., at the 
time of the death of the decedent, Henry Lansburgh; that 
the household effects and furniture were in various rooms 
of said premises and that the jewelry was principally in an 
iron safe kept in the house on said premises and the bal- 
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ance thereof was oil and in a certain bureai! 
rooms of said house. 

PEELLE, OGILBY & 

By STANTON C. PEELI 
SIMON LYON, 

Attorneys for Plaintiffs. 

HARLAN WOOD, I 

NEWMYEE & KING, ! 

Bv A. L. NEWMYEE, | 

K. B. H. LYON, | 

.Attorneys for Defendants , Nos. 1-9, 9-18, and 20. 

S 

189 Opinion. 

Filed April 27, 1928. j 

i 

# * # * # * * 

| 

Henry Lansburgh, a resident of the District of Columbia, 
died, testate, November 29,1925, his last will add testament 
bearing date of February 24th, 1923. The will having been 
duly probated, the plaintiffs, as executors and trustees un¬ 
der the same, filed this bill for a construction |of said last 
will and testament. 

At the time of his death, the decedent left aj real estate 
of the appraised value of $15,087.65, and personal estate of 
the appraised value of $220,314.17. Of this ! personalty, 
$206,400 in value was represented by 2,064 shares of the 
capital stock of Lansburgh & Brother, of an estimated mar¬ 
ket value of $100 per share. At the time of liisi death 824.6 
of these shares were pledged as collateral for a; loan in the 
principal sum of $24,000 negotiated by the National Bank 
of Washington. In addition to this, at the time of his death 
there had been advanced to the decedent, as against divi- 
dends to be declared for the current vear, on the stock of 
said Lansburgh & Brother, the sum of $4,337.16. A divi¬ 
dend of 8 per cent upon said capital stock having been there¬ 
after declared, the corporation deducted the da id sum of 

i 

$4,337.16 from said dividends, paying to the ekecutors the 
balance, amounting to $11,902.73. The dividends upon the 
stock pledged with the National Bank of Washing-ton were 
collected by said executors. The debts and costs of ad- 
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ministration are estimated by the plaintiffs to ap- 

190 proximate $70,000. It appears, therefore, that the 
estate is entire!v solvent. 

The estate being- solvent, recourse must be had, under the 
ordinary rule, to the personalty for the payment of debts 
before realty will be taken. There being ample personalty 
to pay all debts and legacies, the real estate, except such 
as is specifically devised, may be treated as residuary estate. 
Lewis v. Darling, 16 How. 1; Read man v. Ferguson, 13 App. 
D. C. 60, 70; Powers v. Davis, 3 McArthur, 153,164; O’Brien 
v. Dougherty, 1 App. D. C. 148, 164. 

Paragraph 4 of said last will devises to Mrs. Mary E. 
McCallev “the home and all its contents, in mv name, sit- 
uated at 1001 Irving St. X. AY.” A construction is asked 
in this respect on the point whether such language in¬ 
cluded certain jewelry and household furniture which was 
contained in the said home at the time of testator’s death. 
The courts have held, on some occasions, where testator 
used language devising a house with such language as 
“with its furniture and other contents” that the rule of 
ejusdem generis should be applied to the language “and 
other contents,” and such language be restricted to include 
only articles of the same general class as furniture. Given 
v. Hilton , 95 IT. S. 591, 598; Bond v. Martin’s Administra¬ 
tor, 25 T\. L. Re]). 719, 76 S. AY. 326; In Re. Thompson, 217 
X. Y. Ill, 111 X. E. 762. 

On the other hand, there are cases holding to the op¬ 
posite of this rule. Perea v. Barela, 5 X. M. 458, holds that 
a devise of a house, furniture, and “all that therein exists” 
included money in a box in said premises. In Bromberg v. 
McArdle, 172 Ala. 270, 55 So. 805, a devise of a house and 
lot, “together with all of the household and kitchen fumi- 
ture, and all other personal property contained in said resi¬ 
dence” was held not to be within the rule of ejusdem 

191 generis, and the sum of $800 in money, found in the 
house, was held to be within the legacy. In Gaff v. 

Cornwallis, 219 Mass. 226, 106 X. E. 860, a bequest of the 
“contents, if any, of a drawer in said safe” included notes 
and stock found therein. 

In the case at bar, however, there is no additional lan¬ 
guage as an aid to construction. The will simply recites 
‘ 4 the home and all its contents. ’ ’ There being nothing found 
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elsewhere iyi the will which seems to affect thijs clause, or 
throw any light upon it, the language must hie taken ac¬ 
cording to its ordinary acceptance and meaning.j Webster’s 

New International Dictionary thus defines the word con- 

* 

tent: “That which is contained; the thing or things held 
by a receptacle or included within specified limits.” No 
reason appears why the words used by the testator should 
not be given this meaning, and it is, therefore, held that 
such jewelry, furniture and other articles as were within 
the premises situated at 1001 Irving Street, N.| W., at the 
time of testator’s death, are included within the bequest to 
Mrs. Marv E. McCallev. 

•j * 

The next and principal question presented foi| considera¬ 
tion is the character of the legacies, aside from the house 
and contents heretofore referred to, provided fqr Mary E. 
McCallev, Edna E. Selleus, and Hallie J. MacArthur. 
These legacies differ, somewhat, in amount, but are sub¬ 
stantially the same in their essential characteristics. The 
legacy to Mary E. McCallev is typical, and is a3 follows: 

“(4) To Mrs. Mary E. McCallev, for faithful services 
rendered as my Housekeeper, the home and all itj’s contents, 
in my name, situated at 1001 Irving St. N. W. arid I further 
bequeath to Mrs. Mary E. McCallev, two hundred dollars 
per month ($200.00 per month), to be paid to her during 
the term of her natural life, and said sum of two hundred 
dollars per month be a charge upon the stock of iLansburgh 
and Brothers, and shall bind my Sisters and Brothers, as 
Executors of my Estate, their assignees, Executors, ad¬ 
ministrators and assigns. 

192 If at the expiration of five years after my death 
Mrs. Mary E. McCalley be living, I want a lump sum 
of Five Thousand Dollars to be given her, also, one year 
after my death the sum of two thousand ($2p00.00) be 
given her, this in addition to the Two Hundrbd Dollars 
($200.00), per month during her natural life, lalso to be 
given One Thousand Dollars ($1,000), within a kveek after 
my death, as she has been most faithful, even when ill, noth¬ 
ing was ever a trouble for her in serving me and making 
life comfortable and do request the sums be a charge upon 
the stock of Lansburgh and Brother and shall bind my 
Sisters and Brothers as Executors, of my Estate, their As¬ 
signees, Executors, Administrators and assigns.” 
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These legacies ate claimed by the various legatees to be 
demonstrative and not specific or general. In order to fully 
comprehend the scope of the testator's intent, a part of 
the opening language of the will of testator should be con¬ 
sidered. It is as follows: 

“After the payment of my just debts and funeral ex¬ 
penses, I give, devise and bequeath unto all my Sisters and 
Brothers who may be living at the time of my death, the 

shares of stock and trust certificates owned bv me in the 

•> 

Corporation of Lansburgh and Brother, including all of 
my right, title and interest in and to the Corporation known 
as Lansburgh and Brother, as represented by the said 
shares of stock and trust certificates, said shares of stock 
and trust certificates, are to be held by them, in trust for a 
period of ten vears during which time thev are to share 
equally (share and share alike), of any moneys left over, 
after bequests I have covering the period of the ten years 
for the trust, which begins at my demise, after which the 
stock and trust certificates are to be equally distributed be¬ 
tween them (share and share alike), sincerely trusting, each 
will live for many years to enjoy, to the utmost, perfect 
health. ” 

From a consideration of the last quoted provision, it is 
apparent that the testator intended that his stock, which 
lie knew to be productive and very valuable, and which 
he probably had every reason to believe to be a continuing 
profitable property, should be utilized for the payment of 
the various annuities and yearly payments which he was 
providing for in his said will, with the constant purpose 
that, if there remained anything of this stock after the pay¬ 
ments of such annuities and other payments, it should go 
to his brothers and sisters who were associated with 
193 him in this business. The bequest, in said quoted 
language, is not absolute, and cannot be considered as 
anything except a'trust provision, and, while it is limited 
in terms to the period of 10 years from the date of his de¬ 
cease, such limitation must be taken in connection with the 
provisions he afterwards makes, and must be considered as 
capable of such extensions as are necessary to continue pay¬ 
ments to annuitants which may extend beyond the 10 year 
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period. It may be that the testator believed the period of 
10 years 'would be sufficient to complete all suchj payments, 
but it is evident he did not intend, during the jlife of the 
life annuitants, the monthly payments to them should cease. 
Inasmuch as it will be seen these payments were to be made 
from this trust fund, the 10 vear limitation must be held 
to be subject to this possible extension. 

The testator uses plain and unequivocal language in de¬ 
vises 4, 5 and 6. In the legacv to Mary E. McCalllev, above 
quoted, he states that said monthly payments shall u be a 
charge upon the stock” of Lansburgh & Brother, land “shall 
bind my sisters and brothers” as executors, together with 
their assignees, etc. 

In the second paragraph of this provision, he repeats this 
language, adding to it expressions of his regard for the 
legatee. 

Similar language is used in the legacies to Edna E. 

o o o j 

Sellens and Hallie J. MacArthur, with the exception of the 
reference to his obligations to the legatees. 

I am of opinion that these legacies meet all the require¬ 
ments laid down bv the authorities for demonstrative lega- 

i 45 

cies. 

It has been held, in this jurisdiction, that ;where the 
language of the will indicates, not the giftjof a speci- 
194 tied article, or part of the estate, to the extent or 
value stated, but its designation only, as a certain 
interest or fund from which the bequest of 'money, or 
amount of value, shall be primarily paid or satisfied, it 
becomes a demonstrative legacy. Douglass v. Douglass, 13 
App. D. C. 21; Plant v. Donaldson, 39 App. D. Cj 162. 

The Supreme Court, in Kenaday v. Sinnott ,j 179 U. S. 
606, held in a case where a legacy of certain Realty and 
claims were made to the testator’s wife, and where it de- 
veloped that part of this had been disposed of ]by the tes¬ 
tator in his life time, that such legacy was demonstrative, 
and not specific. 

The great weight of authority in the United States is in 
harmony with these authorities. Gelbach v. Shively, 67 
Md. 498, 10 Atl. 247; Kramer v. Kramer, 201 Fed. 248; hi 
Re, Stelphen, 100 Me. 146, 60 Atl. 888; Killer v. filler, 104 
Mich. 274, 62 N. W. 361; Bradford v. Brinley, 14j3 Mass. 81, 


10—4852a 
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13 X. E. 1; Spinney v. Eaton , 111 Me. 1, 87 Atl. 378; Har¬ 
rison v. Denny, 133 Md. 509, 77 Atl. 837; Merriam v. Mer¬ 
riam, SO Minn. 254, 83 X. W. 162. A somewhat similar case 
to the one at bar is School District v. International Trust 
Co., 59 Colo. 486, 149 Pac. 620. 

If these legacies are demonstrative, and of that I have 
no doubt, they are payable, first, out of the special fund 
provided for their payment, and, if that should fail, must 
be paid from the general fund. However, there being am¬ 
ple assets in the estate of the deceased, this question will 
probably not arise. 

In connection with this subject, the question is presented 
whether, in case of failure of the income of the stock in 
question, the corpus of this trust fund is liable. Atten¬ 
tion is called, in connection with this, to the residu- 
195 ary clause, Paragraph 12, which is as follows: 

“(12) All the rest, residue and remainder of my estate 
of every kind and description, wheresoever situate, real, 
personal or mixed, of which I may die seized or possessed, 
or have anv title to or interest in at the time of mv death, 
and all real estate other than my home at 1001 Irving St. 
X. W. and also all insurance policies on my life, payable to 
mv estate, or to which mv estate mav be entitled at the time 
of my death, and any and all proceeds from the sale of 
any property of any kind whatsoever, I give, devise and be¬ 
queath, absolutely and in fee simple, to my Sisters and 
Brothers, including the shares of stock and trust certifi¬ 
cates in the corporation known as Lansburgh & Brother 
given and bequeathed to my Sisters and Brothers, after the 
ten years of the trust the dividends of which or such part 
thereof as may be required, shall be used and applied to 
the payment of the monthly and other sums payable to Mrs. 
Mary E. McCalley, Miss Edna E. Sellens, Miss Hallie J. 
MacArtliur, The Masonic and Eastern Star Home, and 
other bequests herein set forth, including the purchase and 
maintenance of a lot in the said cemetery, the purchasing 
of a stone to be erected thereon and after five, or rather 
within a period of five years a Ma-soleum be built, upon 
the lot, my remains disinterred and placed therein, it be¬ 
ing my full intent and purpose to give, devise and bequeath 
all of my estate of which I shall die seized and possessed 


L. LANSBURGH ET AL. VS. S. LAXSBUBGH ET AL. 


m 


mito my Sisters and Brothers, subject only to tin? Legacies, 
bequests and payments in this will set forth.” 

It is contended, by the residuary legatees, that,|under this 
language, the legacies provided in paragraphs 4, 5 and 6 
heretofore mentioned, are restricted for their payments to 
the dividends to be derived from the said stock, so held in 
trust, and that if such dividends are insufficient, the said 

• . j 

legacies must, to that extent, fail. 

The first and guiding rule to the interpretation of this 
will is to ascertain, if possible, the intent of the testator; 
then, if such intent can be carried out without j the viola¬ 
tion of the law, it should be done. Another rule of con¬ 
struction is that the court should place itself in! the shoes 
of the testator at the time he made his will. It appears from 
the testimony that, at the time this will was made, and at 
the time of testator’s death, the said stock was paying an¬ 
nual dividends of at least 8 per cent. If such dividends had 
continued, there would have been ample tojhave paid 
196 all annuities provided for, with a very considerable 
amount for distribution to the residuar\| legatees. 
However, since the death of the deceased, the corporation 
has embarked upon a policy of reducing the dividends and 
covering greater amounts into surplus and, accordingly, the 
dividends, as now paid, are not sufficient to pay 'the annui¬ 
ties and other sums provided. It is not reasonable to as¬ 
sume that the testator, knowing the great value of his hold¬ 
ings, should have such a change of policy in mind, and it 
is rather to be believed that, at the time he executed his 
will, he considered there would be ample provision in the 
dividends for all his testamentary purposes. 

If we assume that it was the idea of the testator that all 
his demonstrative legacies might be paid out of the divi¬ 
dends of his stock in Lansburg & Brother, a computation 
of his bequests, and the estimated income of said stock, at 
8 per centum per annum, for the ten year period, shows 
that, although in some years, notably the first after 
testator’s death, the legacies would exceed the income, at 
the end of the ten year period, allowing an ordinary rate 
of interest on sums borrowed to advance such payments, the 
net income would largely exceed the legacies, leaving to 
the residuary legatees the stock intact, with, sonle residue 
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of undistributed income. It is probable, therefore, the tes¬ 
tator thought such dividends to be sufficient for the pur¬ 
poses he had in view. 

The statement in the 12th clause, “the dividends of which 
or such part thereof as may be required,” is, therefore, in 
my opinion, not the language of a bequest, but, rather, lan¬ 
guage of explanation. In any event, if it might be said to 
indicate an intent to restrict the operation of the legacies 
mentioned in sections 4, 5 and 6, such an intent, in 
197 my judgment, would be entirely lost sight of in view 
of the concluding language of this clause, in which 
he gives to his brothers and sisters “all of my estate of 
which I shall die seized,” but especially provides that this 
shall be subject only to the legacies, bequests, and pay¬ 
ments in this will set forth. In other words, his brothers 
and sisters should take his estate, but should only take it 
after they had paid everything he had provided for. I am 
convinced the better authoritv is that in cases such as the 


one at bar, the corpus of the fund should be held liable 
when the income fails. Overton v. Lea, 108 Tenn. 505, 68 
S. W. 250; Merriam v. Merriam, 80 Minn. 254, 83 X. W. 162; 
Canal Bank v. Hudson, 111 U. S. 66, 75; Underhill on Wills, 
p. 545; Waterfield v. Rice, 111 Fed. 625; Gee v. Gee, 204 
111. 588, 68 X. E. 515; Ad diton v. Smith, 83 Me. 551, 22 Atl. 
470; In Re Johnstone's Est., 264 Pa. 71, 107 A. 335. 

It is argued that the language of the residuary clause, 
above referred to, is in conflict with the provisions of para¬ 
graphs 4, 5 and 6, and that it being the latter clause in the 
will, should prevail. While this is the general rule, it only 
obtains where the two conflicting clauses of the will are of 
equal specificity. However, such is not the case here. 
While the preceding clauses above referred to are specific 
and direct, and speak in the language of direct bequests, the 
language of the residuary clause, as we have seen, is not of 
this character, but is explanatory only. The author, in 
Underhill on Wills, paragraph 358, states the rule to be 
that a gift in clear and positive terms, is not cut down by 
later vague and doubtful language. And this is the rule 
followed in this jurisdiction. Reid v. Dodge, 44 App. D. C. 
558; Wells v. Brown, 44 W. L. R. 214; Montgomery v. 

Brown, 25 App. D. C. 490; McGuigan v. Jaeger, 36 
19S App. D. C. 227 In this connection, and to the same 
effect, is cited Potter v. Coach , 141 U. S. 296. 
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If it be found that the dividends, therefore, ark not suffi¬ 
cient to pay the various amounts provided in tliqse demon¬ 
strative legacies, sufficient of the corpus of the stpck should 
be taken and sold, or otherwise disposed of by tliejexecutors, 
to defray these various payments. If the period in which 
one or more of these annual payments shall continue be¬ 
yond the 10 year period, then arrangements must be made, 
bv the executors, bv which sufficient stock shall be set aside 
in a fund to continue these payments until the death of the 
surviving life annuitant. 

The monthlv pavments to Mary E. McCallev were in- 
tended to be paid to her at the rate of $200, payable 
monthly, after the death of the decedent; $1,000 within one 
week after decedent’s death, and $2,000 one year after de¬ 
cedent’s death. These various sums should bear interest, 
where not paid, at the rate of 6 per cent per annum, after 
the times they become due, as above stated, Until paid. 
Cat on v. Am. Sec. & T. Co., 21 Fed. (2) 381; j IcLane v. 
Cropper , 5 App. D. C. 276, 297. j 

The bequest to Edna E. Sellens should be construed to 
be a monthly allowance of $200 for life, the first payment 
of which should have been paid on or before one month 
from the date of the decease of the testator, and monthly 
payments thereafter, together with the sum of $3,000 to be 
paid two years after the death of decedent, all! of which 
sums should bear interest at the rate of 6 per cent per an¬ 
num from the date they were due. The legacy j to Hallie 
J. MacArthur is in the same condition, it consisting of a 
monthly payment of $200 per month, with a further pay¬ 
ment of $5,000 two years after the death of the testator, 
all of which should also bear annual interest, at 6 
199 per centum, from the time they were respectively 
due. 

Paragraph Xo. 7 provides $1,500 for a burial lot; $100 
a year,for 10 years,for the care of said lot, and a mausoleum 
\ to be built within five years from the death of the! decedent, 

to cost $5,000, which said clause provides “shall be paid out 
of the dividends received on the said stock of lLansburgh 
& Brother, and subject to same conditions as set forth in 
preceding paragraphs.” This would seem to be| a charge 
upon the dividends of said stock only, if it were not for the 
concluding language, which carries into this paragraph the 
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provisions made in the preceding* legacies to Mary E. Mc- 
Calley, Edna E. Sellens and Hallie J. MacArthur; in other 
words, while he specifically charges this legacy against divi¬ 
dends, he also makes it “a charge upon the stock of Lans- 
hurgh & Brother/’ It is, therefore, a demonstrative legacy, 
and in the same class with the legacies to the three women 
heretofore mentioned. It is shown, by the pleadings and 
evidence, that the Vestry of Rock Creek Parish, a corpora¬ 
tion, has direct charge of said Rock Creek Cemetery, men¬ 
tioned in this bequest. It is, therefore, the legatee under 
such provision. 

M. 

Clause Xo. 9 is a bequest for 10 years, of $100 per year, 
to twenty-one specified charities. These bequests are, also, 
in my opinion, demonstrative legacies. "While paragraph 9 
itself does not so indicate, the trust provision, heretofore 
quoted, in the early part of the will, provides that said trust 
fund shall be shared by his brothers and sisters, equally, 
‘‘of any moneys left over, after bequests I have covering 
the period of the ten years for the trust.” It was obviously 
the intent of the testator to include all such annual pay¬ 
ments as are here provided for, to be paid out of such trust 
fund. 


Of a similar character are the legacies to be paid 
200 to seven ministers named in the tenth paragraph of 
said will. 

A construction is required as to whether some of these 
legacies mentioned in paragraph 9 can be distributed be¬ 
cause of the failure of the testator to correctlv designate the 
objects of his charity. I am of opinion there is no diffi¬ 
culty in this respect. These are charitable uses, and, as 
such, must be liberallv construed to carrv out the intent of 
the testator. It has been repeatedly held by the courts that 
such bequests are to be given effect if there is any institu¬ 
tion or person capable of receiving the same, where the be¬ 
quest will be utilized for the purpose for which it was in¬ 
tended, and the fact that the objects for which the legacy is 
to be utilized are uncertain, is not fatal. In fact, one of the 
distinguishing characteristics of a charitable use is the un¬ 
certainty of the recipients of such bounty. Harrington v. 
Pier, 105 Wis. 485, 82 X. W. 345; Peckham v. Newton, 15 
B. I. 321, 4 Atl. 758; In Re Lennig’s Estate, 154 Pa. St. 209, 
25 Atl. 1049; Bristol v. Orphan Asylum, 60 Conn. 472, 22 
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Atl. 848; Hazeltine v. Vose, 80 Me. 374,14 Atl. 733; Mission¬ 
ary Society v. Mead, 131 Ill. 33, 23 N. E. 603. j 
It appears, from the pleadings and the evidence, that the 
correct corporate designation of the charitable institutions 
referred to in paragraph 9, are as follows, and. that the 
various bequests therein designated should be distributed in 
the following manner: j 

St. Joseph’s Orphan Asylum, to St. Joseph’s Home and 
School, a corporation. 

St. Ann’s Infant Asylum, to St. Ann’s Infanf Asylum, 
a corporation. 

Father Russell, for Orphans of St. Patrick’s Church 
Parish, and if Father Russell be deceased, to St.iPatrick’s 
Church Parish for Orphans. It is shown William F. Rus¬ 
sell, known as Father Russell, is deceased, and that St. 

Patrick’s Church Parish is an unincorporated asso- 
201 ciation. There is much difference of opinion, in va¬ 
rious jurisdictions, as to whether such an associa¬ 
tion is capable of taking. In this jurisdiction, the matter 
seems to be one of first impression. In my own mind, I in¬ 
cline to the belief that it is capable of taking an<jl that the 
better authority tends to that view. Underhill i on Wills, 
Sec 830. However, there need be no difficulty in this respect, 
as equity has full power to administer the fund. On the 
suggestion of the executor of Father Russell, Cornelius F. 
Thomas will be appointed as trustee to administer the fund 
provided by such legacy, with bond in the penal sum of $1,- 
000, with sureties to be approved by the clerk of this Court. 

The bequest to Camp Good Will should be paid for the 
purpose of outings of poor children, to the Associated Chari¬ 
ties, a body corporate. In Re. Gibson’s Estate■ 75 Calif. 
329, 17 Pac. 438, there was a devise to Old Ladies Home. 
The name of the corporation conducting the same was Sis¬ 
ters of Mercy. The legacy went to the last named corpora¬ 
tion. A similar case is Hazeltine v. Vose, supra, j 

The legacy to Home for the Blind, to The Aid Association 
for the Blind of the District of Columbia, a corporation. 

The legacy to Ruppert Home of Anacostia, D. iC., to The 
Christian and Eleanora Ruppert Home for Aged and In¬ 
digent Residents of the District of Columbia, a corporation. 

The legacy to Baptist Home of No. 3248 N StJ N. W., to 
the Baptist Home of the District of Columbia, 
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The legacy to National Lutheran Home for the Aged, to 
the National Lutheran Home for the Aged. 

The legacy to Associated Charities of 923 II St., N. W., 
to Associated Charities. 


The legacy to St. Vincent’s Orphan Asylum of 
202 Edgewoocl, D. C. to St. Vincent's Orphan Asylum, a 
corporation. 

The legacy to Little Sisters of the Poor, to Little Sisters 
of the Poor Home for the Aged. 

The legacy to Masonic and Eastern Star Home at La- 
mond’s Station, to The Masonic and Eastern Star Home of 
the District of Columbia, a corporation. 

The legacy to German Orphan Asylum, to German Or¬ 
phan Asylum Association of the District of Columbia, a 
corporation. 

The legacy to Matron of 'Washington City Orphan Asylum 
for benefit of the Orphans, to Estelle Neese, present matron 
of said Orphan Asylum, or her successor. 

The legacy to Jewish Foster Home, to Jewish Foster 
Home. 

The legacy to Bruen Home for Children, 3300 0 St., N. 
"W. to Bruen Home. 


A question is raised in this respect as to whether the re- 
moyal of said home 1 , from its location at No. 3300 O St., N. 
"W., and its temporary failure to carry on the busness orig¬ 
inally conducted by it, is sufficient to invalidate this be¬ 
quest. I do not think so. A somewhat similar case was 
Wood v. Hammond , 16 R. I. 98, 17 Atl. 324. Here a testa¬ 
tor bequeathed a sum of money to the “Nursery.” There 
was no corporation having that name, but a corporation 
named R. I. C. Hospital and Nursery of P. claimed the fund. 
This institution, for lack of funds, had ceased to work, and 
transferred its property, and the children under its care, to 
an orphanage where they were maintained; it was held that 
the orphanage was entitled to the fund. In the case at bar, 
it appearing from the affidavit on file herein, and stipulated 
to be evidence in the case, that this institution still carries 
on a part of its work, the legacy should, therefore, go to it. 

The legacy to Episcopal Home for Children, Anacostia, 
1). C., to the Episcopal Home for Children. 

203 The legacy to Methodist Home for the Aged, 601 
M St., N. W., to the Methodist Home of the District 
of Columbia, a corporation. 
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The legacy to the Presbyterian Home, 1420 M St., X. W., 
to the Presbyterian Home for the Aged. 

The legacy to St. John’s Orphanage, to Churchj Orphan¬ 
age Association of St. John’s Parish, Washington! 1). C. 

The legacy to Hebrew Home for the Aged, td Hebrew 
Home for the Aged. 

The legacy mentioned in paragraph 11, to the Majsonic and 
Eastern Star Home, of $25 per year, for 10 years, and a 
further sum of $500,1 am of opinion, also, should be treated 
as a demonstrative legacy, as it is obviously to be paid from 
the trust fund created bv the testator. 

The bequests mentioned in the second and third and 
eighth paragraphs of the will, to the Shriners’ Itospitals, 
testator’s nieces and nephews, to William F. Muifpliy, and 
for a tombstone, seem, on first inspection, to bd general 
legacies, only. Xo language is used in said paragraphs to 
indicate their demonstrative character. But such intent 
may be gathered from other provisions of the will. The 
trust clause, already quoted, provides that the brothers and 
sisters shall have, in equal portions, testator’s j stock in 
Lansburgh & Brother, “after bequests I have covering the 
period of the ten years.” This language is not confined to 
annuities only, but extends to all bequests to be pajid within 
ten years. This includes the bequests mentioned! in para¬ 
graphs 2, 3, and 8, aforesaid, and they are, therefore, also, 
demonstrative legacies. This is further evident Ifrom the 
language of the residuary clause 12, wherein he recites: 
“shall be used and applied to the payment of the monthly 
and other sums payable to Mrs. Mary E. McCalley, Miss 
Edna E. Sellens, Miss Hallie J. MacArthur, the Ma- 
204 sonic and Eastern Star Home, and other j bequests 
herein set forth, including the purchase and main¬ 
tenance, etc.” 

It appears, from the pleadings and evidence, j that the 
legatee mentioned, “General Endowment Fund of the 
Shriners’ Hospitals for Crippled Children” is jcorrectlv 
known as “Shriners’ Hospitals for Crippled Children, a 
corporation.” «The legacies should, therefore, be paid to 
the last named corporation. 

Interest at the rate of 6 per centum per annum should be 
allowed and paid on $1,000 to the General Endowment Fund 
of the Shriners’ Hospitals for Crippled Children, men- 

i 

j 
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tioned in paragraph 1, from date* of probate, December 7, 
1925; on $20,000 to the same legatee, on $100 each to nieces 
and nephews, named in paragraph 2, and on $2,000 to 
William F. .Murphy, named in paragraph 3, from November 
29, 192G; on annual payments due under paragraphs 7, 9, 
10 and 11, from the date when such payments became an¬ 
nually due, interest on first payment to begin November 29, 


A question arises as to the advancement of $4,337.16, on 
dividends on the stock of Lansburgh & Brother, the question 
being whether the executors should consider this amount as 
a debt of the decedent, to be payable cut of the general 
estate, or whether it may properly be deducted from the 
dividend account in their hands. I am of opinion it should 
be considered as a debt or claim against testator’s general 
estate. In the trust clause of testator's will, he bequeathed 
his corporate stock to his trustees for certain purposes. 
Under the ordinary rule, such a bequest should be exone¬ 
rated from any liens existing thereon. It has been held that 
where realty is devised, which realty is subject to a lien, 
it is devised, exonerated from such lien, unless the will 
speaks to the contrary. Underhill on Wills, Para- 
205 graph 384: In Re Estate of Harris , 33 W. L. It. 290. 

This is also the rule as to personal property, subject 
to a lien or pledge. Underhill on Wills , Paragraph 393, 
and authorities there cited. Even if, under some circum¬ 
stances, this advancement on dividends might have been 
considered a lien on such dividends, it was, nevertheless, 
nothing but a debt of the testator. The same reasoning 
applies to the stock pledged with the National Bank of 
Washington. 

In the view I have taken of the matter there need be no 
abatement of any of the legacies in order to pay debts. 
Inasmuch as the personal estate seems to be amply suffi¬ 
cient, all legacies can be paid in full. If, however, hereafter 
it appears to the executors that there may be a deficiency, 
further directions mav be asked. 

In the distribution of the estate, therefore, the following, 
in my opinion should be the order: 

1. The debts and costs of administration should be paid 
out of the personal estate, recourse being first had to the 
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general estate, and thereafter using- such portions of the 
trust estate as may be necessary to pav the same. ! 

2. The real estate at 1001 Irving* Street, together with 

its contents, including- jewelry and furniture found therein, 

should be distributed to Mary E. McCallev. 

%! 

3. x\ll demonstrative legacies should be provided for out 
of the trust fund composed of decedent’s stock jin Lans- 
burgh & Brother, each of said legatees sharing propor¬ 
tionately. 

m/ 

4. All the residue, including realty not devised to Marv 
E. McCallev, to go to the residuary legatees. 

A decree may be prepared by a solicitor for the plain¬ 
tiff, along the lines herein suggestd, which shouljd be sub¬ 
mitted to all counsel in the case before being trans- 

206 mitted to me. j 

W. J. GRAHAM, 

i 7 

Justice. 

April 27, 1928. j 

207 Decree. 

j 

Filed June 19, 1928. ! 

j 

# # * * * * i * 

I 

Now, at this time, this cause coming on for fund hearing 
upon the bill of complaint, and the answers thereto, and 
upon the testimony offered and heard in open Court, and 
upon the arguments of counsel, and it appearing that the 
court has jurisdiction of the subject matter aijd all the 
parties to the cause, and the court being fully qdvised in 
the premises, on consideration thereof, it is on! this 19th 
day of June A. D. 1928, adjudged, ordered and decreed, as 
follows, to wit: 

i 

1. That by the provisions contained in paragraph num¬ 
bered (4) of the last will and testament of Henry Lans- 
burgh, deceased, bearing date the 24th day of February, 
1923, a copy whereof is filed with the bill of complaint as 
4 ‘Exhibit A,” namely: “To Mrs. Marv E. McCallev, for 
faithful services rendered as my Housekeeper, |the home 
and all its contents, in my name, situated at 1001 Irving St. 
N. W.,” the testator specifically devised and bequeathed 

i 

i 

i 

i 

j 
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tlie said home and real estate and all of tlie contents thereof 
at the date of his death, including all jewelry, furniture 
and other articles then therein contained, as set forth in 
the inventory of the appraised personal estate of said de¬ 
cedent filed in the probate court by the plaintiff executors; 
and that neither said devise nor bequest abates or shall 
abate unless and until all of the remaining estate, 

208 both real and personal, of said decedent shall have 
been first exhausted for the payment of decedent’s 

debts, the payment of taxes upon or in connection with his 
estate, and the costs and expenses of administering said 
estate. 

2. That, by reason of the insufficiency of the personal 
estate of said decedent, other than his 2064 shares of the 
capital stock of Lansburgh & Brother, to pay the debts of 
said decedent, the taxes upon his estate, and the costs and 
expenses of administering the same, the bequest of said 
stock in trust contained in the second unnumbered para¬ 
graph of the aforesaid last will and testament must abate 
to such extent as may be necessary to provide funds suf¬ 
ficient, with the proceeds from the other personal property 
and estate of said idccedent, to pay the aforesaid debts, 
taxes and expenses of administration: and the plaintiffs, as 
executors under said last will and testament, are hereby 
authorized and directed to make sale of such of said stock 
as may be necessary for that purpose, either at public or 
private sale, as they may deem to be to the best interests 
of the estate, subject to approval by the court, and to use 
and apply the net proceeds arising from such sale or sales 
toward the payment of* said debts, taxes and expenses of 
administration; and, unless and until the said 2064 shares 
of the capital stock of Lansburgh & Brother shall have 
been thus sold, there shall be no abatement of the residuary 
devise of the real estate, or interests in real estate, of said 
decedent, (being other than that specifically devised, as 
hereinbefore set forth). Provided, that in case of a pri¬ 
vate sale of said stock, by said executors and trustees, all 
the then stockholders of record of Lansburgh & Brother, a 
Corporation, shall be given timely notice and may bid for 
the purchase of the, same, and said stock shall be sold to 
the highest bidder therefor. 

209 3. That the provisions of paragraphs numbered 
one (1) to eleven (11) both incdusive, of said last 

will and testament, s constitute a charge both upon the in- 
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come and also, if need lie, upon the corpus of such of the 
aforesaid 20G4 shares of the capital stock of Lansburgh & 
Brother specifically bequeathed, as aforesaid, afe may re¬ 
main after the sale of such thereof as may lie necessary in 
order to provide for the payment of the aforesaid debts, 
taxes and, should there be any deficiency therein' expenses 
of administration upon the estate of said decedent, and 
upon any remaining general assets of said estate after the 
payment of debts and costs and charges of administration, 
except the real estate hereinbefore described asjbeing de¬ 
vised to Mrs. Mary E. McCalley; and that the trustees to 
whom said shares are bequeathed in trust, najmely, the 
plaintiffs, Solomon Lansburgh and Minnie Goldsmith, be, 
and they are hereby, required, authorized and directed, by 
sales, pledges or other disposition of said remaining shares, 
or so many thereof as may be required, to provide suf¬ 
ficient funds for the fulfillment of the provisions of said 
paragraphs numbered (1) to (11), both inclusive, as more 
fullv hereinafter set forth, together with interest at the 
rate of six (0) per centum per annum, from the date when 
the respective payments are hereinafter stated to have been 
payable, to the respective dates of payment thereof. Pro¬ 
vided, that in case of a private sale of said stock, all the 
then stockholders of record of Lansburgh & Brother, a Cor¬ 
poration, shall be notified, and may bid for the purchase of 
the same and said stock shall be sold to the highest bidder. 
And provided further, that any and all such salqs shall be 
subject to the approval of this court. 

4. That, under the terms and provisions of paragraph 
numbered (1) of said last will and testament, the defend¬ 
ant, Shriners’ Hospitals for Crippled Children, a 

210 body corporate, was entitled to be paid the sum of 
.One Thousand Dollars, ($1,000), on December 7, 
1925, and the further sum of Twenty Thousand Dollars, 
($20,000), on November 29, 192G. 

5. That, by the provisions of paragraph numbered (2) 
of said last will and testament, each of the nieces and 
nephews of the decedent living at the time of his death, 
namely, Camille Jacobs Kolin, since deceased, and whose 
estate is now represented by the defendants, August Kohn, 
R. B. H. Lyon and David Kohn, as executors under her last 
will and testament, and the defendants, Irving D. Jacobs, 
Arthur T. Lyon, Gerald J. Lyon, Ralph Goldsmith, Annette 
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Goldsmith Thalheimer, Mver Singer, Harold Singer, Louise 
Colm Adler, Louise Lansburgh and Jane Lansburgh, were 
each entitled to be paid the sum of One Hundred Dollars, 
($100), on November 29, 1926. 

6. That, under the terms and provisions of paragraph 
numbered (3) of said last will and testament, the defend¬ 
ant, William F. Murphy, was entitled to be paid the sum of 
Two Thousand Dollars, ($2,000), on November 29, 1926. 

7. That, under the terms and provisions of paragraph 
numbered (4) of said last will and testament, the defend¬ 
ant, Mary E. McCalley, in addition to the specific devise 
and bequest to her hereinbefore mentioned, was entitled to 
be paid the sum of Two Hundred Dollars, ($200), per 
month for her natural life, beginning, for the first of said 
payments, on December 29, 1925, and in addition thereto, 
the sum of One Thousand Dollars ($1,000) on or before 
December 6, 1925, Two Thousand Dollars ($2,000) on No¬ 
vember 29, 1926, and the further sum of Five Thousand 
Dollars. ($5,000) on November 29, 1930, if she shall be liv¬ 


ing at that time. 

8. That, under the terms and provisions of paragraph 
numbered (5) of said last will and testament, the de- 
211 fendant, Edna E. Scllens, was entitled to be paid the 
sum of Two Hundred Dollars, ($200), per month, for 
the term of her natural life, beginning, for the first of said 
payments, on December 29, 1925, and, in addition thereto, 
the sum of Five Thousand Dollars, ($5,000), on November 


29, 1927. 

9. That, under the terms and provisions of paragraph 
numbered (6) of said last will and testament, the defendant, 
Hallie J. MacArthur, was entitled to be paid the sum of 
Two Hundred Dollars, ($200), per month, for her natural 
life, beginning, for the first of said payments, on December 
29, 1925, and, in addition thereto, the sum of Five Thous¬ 
and Dollars, ($5,000), on November 29, 1927. 

10. That, under the provisions of paragraph numbered 
(7) of said last will and testament, the defendant, the 
Vestry of Rock Creek Parish, a body corporate, was en¬ 
titled to be paid the sum of Fifteen Hundred Dollars, 
($1,500), for the purchase of the cemetery lot described in 
said paragraph, and also the sum of One Hundred Dollars, 
($100), per year for ten (10) years, beginning, for the first 
of said payments, on November 29, 1926, the said yearly 
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payments to be set aside by said defendant, to provide for 
tlie care of said lot; and, in addition, under tbe provisions 
of said paragraph, tbe said trustees are to expend the sum 
of Five Thousand Dollars, ($5,000), for the erection of a 
mausoleum on said lot, within five (5) years from the death 
ot the decedent, for the purpose of interring therein the de¬ 
cedent’s remains, as more fully provided in sajid para¬ 
graph. 

11. That, under the terms and provisions of paragraph 
numbered (8) of the last will and testament aforesaid, the 
sum of Two Hundred Dollars, ($200), was to be Expended 
for the purpose of procuring and placing a stone for the 
marking of decedent’s grave, as more fully provided in 
said paragraph. 

212 12. That, under the terms and provisions! of para¬ 

graph numbered (9) of said last will and testament, 
the, sum of One Hundred Dollars, ($100), per year, for a 
peiiod of ten (10) years, beginning, for the first of said 
payments, on November 29, 192(1, was to be paid tb each of 
the following institutions, namely: The defendants, St. Jo¬ 
seph’s Home and School, a body corporate, (in jsaid will 
described as St. Josephs Orphan Asylum); St. Ann’s In¬ 
fant Asylum, a body corporate; Reverend Cornelius F. 
Thomas, as trustee, to administer the fund bequeathed in 
said paragraph to Father Russell, for Orphans of St. Pat- 
ricKs Church Parish, provided the said Cornelius F. 
Thomas first enter into an undertaking, in the riiaximum 
penalty of One Thousand Dollars, ($1,000.), withj sureties 
to be approved by the Court, conditioned for tin* faithful 
administration of said trust: Associated Charities, a body 
corporate, both the payments provided for it by that name 
in said paragraph and also the payments provided for 
‘ 4 Camp Good Will” for Outings for Poor Children, said 
latter payments to be administered by said Associated 
Charities for that purpose; The Aid Association for the 
Blind of the District of Columbia, a body corporate, (in 
said paragraph described as Home for the Blijnd); the 
Christian and Eleanora Ruppert Home for Aged and In¬ 
digent Residents of the District of Columbia, a body cor¬ 
porate, (in said paragraph described as Ruppert Home of 
Anacostia, D. C.); Baptist Home of the District ojf Colum¬ 
bia, a body corporate, (in said paragraph described as Bap¬ 
tist Home of 3248 N. St. N. W.); National Lutheran Home 
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for the Aged, a body corporate, (in said paragraph de¬ 
scribed as National Lutheran Home for the Aged); St. Vin¬ 
cent’s Home and School, a body corporate, (in said para¬ 
graph described as St. Vincent’s Orphan Asylum of Edge- 
wood D. C.); Little Sisters of the Poor Home for the Aged, 
a body corporate, (in said paragraph described as 
213 Little Sisters of the Poor); The Masonic and East¬ 
ern Star Home of the District of Columbia, a body 
corporate, (in said paragraph described as Masonic and 
Eastern Star Home at Lamond’s Station); German Orphan 
Asvlum Association of the District of Columbia, a body 
corporate, (in said paragraph described as German Orphan 
Asylum); Estelle Xeese, present Matron of Washington 
City Orphan Asylum, or her successor, for the benefit of 
the orphans; Jewish Foster Home, a body corporate; 
Bruen Home, a body corporate, (in said paragraph de¬ 
scribed as Bruen Home for Children 3300 0 St. N. W.); 
Ep iscopal Home for Children, a body corporate, (in said 
paragraph described as Episcopal Home for Children, Ana- 
eostia, D. C.); Methodist Home of the District of Columbia, 
a body corporate; (in said paragraph described as Meth¬ 
odist Home for Hie Aged, 601 M St. X. W.); Presbyterian 
Home for the Aged, a body corporate, (in said paragraph 
described as The Presbyterian Home, 1420 M St. N. W.); 
Church Orphanage Association of St. John’s Parish, of 
Washington, D. C., a body corporate, (in said paragraph 
described as St. John’s Orphanage); and Hebrew Home 
for the Aged, a body corporate. 

^0jl3. under the provisions of paragraph numbered 

of said last will and testament, the defendants therein 
named were each entitled to be paid the sum of One Hun¬ 
dred Dollars, ($100.), per year for ten (10) years, said 
payments to begin on Xovember 29,1926, and to be used for 
the purposes therein stated. 

14. That, under the provisions of paragraph numbered 
(11) of said last will and testament, the aforesaid defend¬ 
ant, The Masonic and Eastern Star Home of the District 


of Columbia, in addition to the payments hereinbefore set 
forth, was entitled to be paid the sum of Twenty-five Dol¬ 
lars, ($25.), per year, for a period of ten (10) years, 
214 beginning for said payments on Xovember 29, 1926, 
and, in addition thereto, the sum of Five Hundred 
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Dollars, ($500.), on November 29,1935, the same to be used 
by said Home as in said paragraph provided. 

It is further ordered, adjudged and decreed that the 
plaintiffs proceed forthwith in conformity with |the direc¬ 
tions heretofore given, and pay the various sumsjto the va¬ 
rious legatees, and make the distribution of personal prop¬ 
erty to legatees as hereinbefore specifically pointed out and 
mentioned; that such payments and distribution be made 
as soon as practicable, and at the earliest opportunity after 
there are funds in the hands of said plaintiffs for the re¬ 
spective purposes hereinbefore set forth; that, in making 
payments, credit may be taken by the plaintiff^ for any 
sums heretofore paid to any of said legatees pursuant to 
any provision in said last will and testament. 

15. That the order pro confesso heretofore Entered in 
this cause on the 28th day of July, 1927, against the de¬ 
fendants therein named, be, and the same is hereby, made 
final, conclusive and binding upon all concerned. It is 
further ordered that the plaintiffs pay the costs of this 
proceeding in due course of administration. 

This cause is herebv retained for such further orders 
and proceedings, if any, as may be necessary orjproper in 
aid of the foregoing. 

W. J. GRAHAM, 

Justice. 

\ 

From the foregoing decree, the defendants; Blanche 
Singer, Aline Lansburgh, R. B. H. Lyon, Executor under 
the Will of Camille Lyon, deceased, Irma Colin, Lester 
Lansburgh, and R. B. H. Lyon, Executor and Trustee un¬ 
der the Will of Stanley Lansburgh, deceased, in 
215 open court, note an appeal to the Court of Appeals, 
which is hereby allowed, and the penalty of the un¬ 
dertaking for costs on appeal is fixed at the sifm of One 
Hundred Dollars, ($100.). And the defendants] Mary E. 
McCall ey, Edna E. Sellens and Hallie J. Mac Arthur, note 
an appeal or cross-appeal in open court to the Court of Ap¬ 
peals from so much of said decree as fails to hold that the 
legacies to them constitute the first lien or charge upon the 
2064 shares of the capital stock of Lansburgh & Brother 
after the payment of debts and as fails to direct;the plain- 

j 

11—4852a 


i 



162 L. LAXSBURGH ET AL. VS. S. LANSBURGH ET AL. 

tiffs to pay these defendants the principal and accumulated 
interest on their legacies as of the date of this decree, with 
interest on said principal and accumulated interest from 
that date until paid; which appeal is hereby allowed, and 
the penalty of an undertaking for costs is hereby fixed at 
the sum of One Hundred Dollars ($100). 

W. J. GRAHAM, 

Justice. 


Memoranda. 

June 29, 1928.—-Undertaking on appeal, $100, approved 
and filed. 

July 3, 1928.—Statement of Evidence filed. 

216 Assignments of Error. 

Filed July 3, 1928. 

******* 

Come now the defendants, Blanche Singer, Aline Lans- 
burgh, R. B. H. Lyon, executors under the will of Camille 
Lyon, deceased, Irma Cohn, Lester Lansburgh and R. B. 
H. Lyon, executors and trustees under the will of Stanley 
Lansburgh, deceased, and say that in the record and pro¬ 
ceedings in the above-entitled cause there is manifest error 
in this, to wit: 

1. The Supreme Court of the District of Columbia erred 
in holding and decreeing that the provisions of the second 
unnumbered paragraph and of paragraphs numbered 2 to 
11, both inclusive, of the last will and testament of Henry 
Lansburgh, deceased, constitute a charge upon the corpus 
ci the stock of Lansburgh & Brother, a body corporate, be¬ 
queathed by the first unnumbered paragraph of said last 
will and testament, to the sisters and brothers of the tes¬ 
tator. 

2. The court erred in refusing to hold and decree that 
the provisions of the aforesa ; d paragraphs of said last will 
and testament do not constitute a charge or lien of any 
kind whatsoever upon the corpus of the aforesaid stock of 
Lansburgh & Brother. 
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3. The Court erred in refusing to hold and decree that 
the rights and interests of the beneficiaries named or de¬ 
scribed in the aforesaid paragraphs of said last will 

217 and testament are limited to the dividends which 
have been paid and may hereafter be paid; upon the 
aforesaid stock of Lansburgh & Brother, or to so much of 
said dividends as may be necessary to fulfill the provisions 
of said paragraphs. j 

4. The Court erred in decreeing that any of said stock 
of Lansburgh & Brother should be sold for the purpose of 
fulfilling any of the provisions of the aforesaid paragraphs 
of said last will and testament. 

5. The Court erred in failing to decree that none of the 
said stock of Lansburgh & Brother should be so}d for the 
purpose of providing for the fulfillment of any of the pro¬ 
visions of the aforesaid paragraphs of said last will and 
testament. 

6. The Court erred in decreeing that the plaintiffs should 

fulfill the provisions of the aforesaid paragraphs of said 
last will and testament out of the proceeds of the sale or 
sales directed to be made of the aforesaid stock of Lans¬ 
burgh & Brother. ! 

7. The Court erred in refusing to hold and decree that 
any proceeds from the sale of any of said stock of Lans¬ 
burgh & Brother should be used for the fulfillment of any 
of the provisions of the aforesaid paragraphs of said last 
will and testament. 

NEWMYER & KING, 

A. L. NEWMYER, 

Attorneys for the Aforesaid Defendants . 

i 

218 Designation of Record. 

j 

Filed July 3,1928. I 

' i 

« * # • « * * 

| 

The defendants, Blanche Singer, et al., having perfected 
an appeal herein to the Court of Appeals of the District of 
Columbia, hereby request the clerk of the Supreme Court of 
the District of Columbia to prepare, at said defendants’ 
expense, a transcript of record on appeal, including therein 
the following papers and proceedings, namely: 


j 

j 

i 

i 

i 




164 L. LAXSBURGH ET AL. VS. S. LANSBURGH ET AL. 


1. Bill of complaint and exhibits thereto. 

2. Answers of all defendants. 

3. Intervening* petition and answer of Vestry of Rock 
Creek Parish. 

4. Intervening petition and answer and exhibits of Shrin- 
ers Hospital. 

5. Intervening petition and answer of John T. McElroy. 

6. Order pro confesso. 

7. Stipulation tiled March 30th, 1928. 

8. Opinion of Court filed April 27th, 1928. 

9. Final decree entered June 19th, 1928, with notation of 
appeal. 

10. Memorandum showing filing and approval of under¬ 
taking on appeal. 

11. Memorandum showing statement of evidence 

219 submitted, signed, and filed. 

12. Assignments of error. 

13. Statement of evidence. 

14. This desiernation. 

NEWMYER & KING, 

A. L. NEWMYER, 

Attorneys for said Defendants. 

Memorandum. 

July 10,1928.—Undertaking on appeal for $100 approved 
and filed. 

220 Assignment of Errors. 

Filed Julv 11, 1928. 

******* 

Now come the Appellants Mary E. McCalley, Edna E. 
Sellens and Hallie J. MacArthur, and severallv sav that the 
Court erred in the following respects and particulars, to- 
wit: 

(1) The Court erred in holding that the legacies and be¬ 
quests to the defendants Mary E. McCallev, Edna E. Sellens 
and Hallie J. MacArthur have no priority over the other 
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legacies and bequests c ntained in paragraphs (1) to (3) 
inclusive, and (7) to (11) inclusive in the last Will and 
Testament of Henry Lansburgh, deceased. 

(2) The Court erred in not holding that the legacies and 
bequests to Mary E. McCalley, Edna E. Sellens and Hallie 
J. Mac Arthur have priority over all other legacies and be¬ 
quests contained in the last Will and Testament of Henry 
Lansburgh, deceased. 

(3) The Court erred in not holding that the legacies, be¬ 
quests and annuities to Mary E. McCalley, Edna E. Sellens 
and Hallie J. MacArthur constitute a first charge or lien 
upon the income and stock of Lansburgh and Brother, sub¬ 
ject only to the payment of decedent’s debts and tlije costs of 
administration. 

(4) The Court erred in failing to instruct the Executors 
and Trustees to reserve out of the proceeds front the sale 
or disposition of the stock of Lansburgh and Brother, after 
the payment of decedent’s debts and costs of administra¬ 
tion, sufficient money or assets with which to fully 

221 comply with the terms of paragraph four! (4), five 

(5) and six (6) of the last will and testament of 
Henry Lansburgh, deceased, or otherwise secure! the pay¬ 
ments of the sums therein bequeathed. i 

(5) The Court erred in holding that unless and until the 
said 2,064 (two thousand and sixty-four) shares of the capi¬ 
tal stock of Lansburgh and Brothers shall have been sold 
for the payment of debts, costs of administration and taxes, 
there shall be no abatement of the residuary devise of the 
real estate or interest in real estate of said decedent being 
other than that specifically devised. 

(6) The Court erred in not holding that the residuary 
devise of the real estate or interest in real estate of said 
decedent, other than that specifically devised, sliall abate 
before the sale, for payment of debts, costs of administra¬ 
tion and taxes, of the 2,064 (two thousand and sixty-four) 
shares of capital stock of Lansburgh and Brother. | 

(7) The Court erred in not directing the Executors and 
Trustees to pay the defendants, Mary E. McCalley, Edna E. 
Sellens and Hallie J. MacArthur, the respective amounts of 
the accumulated principal and interest due each of them as 
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of tlie date of the final decree, with Interest on said accumu¬ 
lated principal and interest until paid. 

HARLAN ‘WOOD, 

Attorney for Mary E. McCalley. 
EDWIN H. BROWNLEY, 
Attorney for Edna E. Sellens. 
LESLIE C. GARNETT, 

Attorney for Hallie J. MacArthur. 

Designation of Record. 

Filed July 11,1928. 

* * * * • 

Now come, Mary E. McCalley, Edna E. Sellens and Hallie 
J. MacArthur, the appellants in the above-entitled cause 
and designate the parts of the record which they desire to 
have included in the transcript, said parts being considered 
sufficient for the determination of the questions raised on 
appeal, namely: 

(1) The Bill of Complaint with exhibit of Solomon Lans- 
burgh and Minnie Goldsmith, executors and trustees, filed 
herein. 

(2) The several answers of Mary E. McCalley, Edna E. 
Sellens and Hallie J. MacArthur, filed herein. 

(3) The opinion of Justice W. J. Graham, filed herein. 

(4) The final decree dated June 19,1928, filed herein. 

(5) Memoranda: Notation of appeal, perfection and fil¬ 
ing of appeal bond with date thereof. 

(6) The appellants’ assignment of errors. 

(7) A copv of this Designation. 

HARLAN WOOD, 

Attorney for Mary E. McCalley. 

EDWIN H. BROWNLEY, 
Attorney for Edna E. Sellens. 

LESLIE C. GARNETT, 

Attorney for Hallie J. MacArthur. 

Service of a copy of the foregoing designation of 
223 record is acknowledged this 6th dav of July, 1928. 

SIMON LYON, 

i PEELLE, OGILBY & LESH, 
By S. C. PEELLE, 

Attorneys for Plaintiffs . 
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Memorayidum . 


August 6, 1928.—Statement of Evidence signed in dupli¬ 
cate. 

i 

i 

224 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 223, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 46519 in Equity, wherein Solomon 
Lansburgh and Minnie Goldsmith, as Executors and Trus¬ 
tees under the Last Will and Testament of Henry Lans¬ 
burgh, deceased, and also in their individual capacities, are 
Plaintiffs and Blanche Singer, et al., are Defendants, as 
the same remains upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my! name and 
affix the seal of said court, at the City of Washington, in 
said District, this 9th day of October, i928. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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In the Supreme Court of the District of Columbia. 


Equity. No. 46519. 

s 

! 

Solomon Lansburgh et al. 


vs. 

Blanche Singer et al. 


I 

I 


Statement of Evidence. 

At the hearing of the above entitled cause on!March 30, 
1928, before Mr. Justice Graham, the following proceedings 
were had, evidence offered and given, rulings made by the 
Court, and exceptions taken by the respective parties and 
noted by the Court. 

i 

i 
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Thereupon, to maintain the issues on their part joined, 
plaintiffs called as a witness, Rutherford B. H. Lyon, who 
testified as follows: 

“I am a resident of Washington, D. C., and a member 
of the Bar of this Court. I am a brother-in-law of the de¬ 
cedent, Henry Lansburgh, as I married his youngest sister, 

and am necessarilv the brother-in-law of all of the brothers 

* . 

and sisters who are the children of Gustave Lansburgh, 
deceased. I am the father of Arthur T. and Gerald J. 
Lyon. 

“I have read the bill of complaint in this case and from * 
my personal knowledge know that the averments, of the bill 
of complaint as to the relationship of the various parties 
who are members of the family or related to it by marriage, 
are correct, as well as the averments as to the corporate 
defendants. Father Russell, although now’ dead, had sur¬ 
vived the testator. 1 Aside from that averment and the aver¬ 
ment as to the Imperial Council of the Ancient and Arabic 
Order of Xobles of the Mystic Shrine as owming ahd con¬ 
ducting thei Shriners Hospitals for Crippled Chil- 
226 dren, the other averments of the bill are correct. 

“At the time of the death of decedent we made an 
investigation to ascertain the reasonable value of his estate, 
and $10,000 v’ould be a fair, reasonable value for the real 
estate at 1001 Irving St., X. W. 

“My firm are attorneys for the executors of the estate. 
The undivided 1/10 interest in the equity of 1018 Vermont 
Ave. X. W. is of the market value of $5,000, and the undi¬ 
vided 1/10 interest in 69% of Lots 1 and 2 in Square 4325, 
unimproved, is of the market value of $87.65. I am also 
thoroughly familiar with the value of the capital stock of 
Lansburgh & Bro., having been general counsel for the cor¬ 
poration since 1912. Its fair and reasonable value is $100 
per share, and it v’as appraised at that amount by the Pro¬ 
bate Court Appraisers after they had investigated the rec¬ 
ords of the corporation; and the same valuation w r as placed 
upon the stock in the Federal estate tax return which w’as 
verified by the Field Agent, wrho after a thorough investi¬ 
gation of the records of the company, agreed to that value. 
The stock has been valued at the same amount by the Pro¬ 
bate Court since decedent’s death, in connection with the 
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administration of the estate of iiis brother and jsister, who 
died, a year and two years respectively after the death ot* 
Ilenrv Lansburgh. 

“Lansburgh & Bro., Corporation was originally incor¬ 
porated in 1911 for $600,000, and the capital stock was in¬ 
creased from time to time up to his death, at which time it 
was $3,000,000, and in the year that he died, on! that capi¬ 
talization it paid S% dividends. In the year 1^26 it was 
reduced to 7%, and the last two years have been years of 
adjustment in large department store business and the divi¬ 
dend was reduced to 4%. The total number of ;shares is¬ 
sued are 30,000. Not a share of stock is now of has ever 
been since the formation of the corporation held or 
227 owned outside the family. I do not know of a sale 
of the stock. All of the stock has descended to the 
various members of the familv by reason of the; deaths of 
the members of the family from the founder down to the 
nieces and nephews and grandchildren. The increase in 
the original capitalization has grown entirely out; of profits 
of the business. No additional capital has been introduced 
into the business since its formation. I 

“The total debts of decedent's estate aggregate $56,- 
685.13, of which $14,069.82 has been paid and $42*615.31 re¬ 
mains unpaid, an itemized list of which debts was offered in 
evidence. This list does not include the expenses of ad¬ 
ministration, commissions, counsel fees, and the like. All 

assets of the estate have been included in the jnventorv 

* 

filed. The list of debts, includes a promissory note of the 
decedent held by the National Bank of Washington for 
$24,000, with interest at 6% and secured by S24.6 ‘shares of 
the stock of Lansburgh & Bro., which obligation i$ still ow¬ 
ing, but the estate has paid the interest as it accrued. De¬ 
cedent died in November, 1925. On February !19, 1926, 
the executors received the first semi-annual dividend of 
$6,742.73 out of the earnings of 1925, which was the net 
amount due Henry Lansburgh less the amount lie had al¬ 
ready been paid or drawn in advance, which advance was 
$4,337.16, and I believe this included the deduction of a 
charge against decedent for merchandise purchased from 
the stock of $272.11; in other words, the dividend on the 
2,064 shares of capital stock owned by decedent jin Lans- 
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burgh & Bro., payable to the executors in February, 192G, 

totaled $11,079.89, represented the dividends on his entire 

holdings, including the hypothecated stock. On July 6, 

1926, the full share of decedent ’s dividend received by the 

executors was $5,160, as Lansburgh & Bro. paid a small 

dividend in July and paid a larger dividend in Feb- 

228 ruary after the end of the fiscal year. The dividend 

payment February 18,1927, amounted to $9,288. The 

next dividend, July 19, 1927, amounted to $5,160. The next 

and final dividend thus far received bv the executors was 

%/ 

on March 7, 1928, amounting to $4,128. These are the total 
dividends received by the estate on the stock of Lansburgh 
& Bro. Decedent was not a lawyer, but was one of the ex¬ 
ecutives of the department store and drew his own will.” 

On cross-examination bv Attorney Wood the witness fur- 
ther testified: 

“I do not recall from memory the assessed valuation of 
the real estate owned by the corporation, but the fact is 
very easily ascertainable. At the time the capital stock was 
increased an item of good will of $600,000 was included. I 
do not know the value of the various items of jewelry be¬ 
longing to the estate. The real estate owned by the cor¬ 
poration is encumbered to the extent of around $1,500,000.” 

The said witness was thereafter recalled and testified, on 
behalf of the plaintiffs, as follows: 

“I have made further inquiry and investigation as to the 
correctness of the names of the various corporate defend¬ 
ants in this cause, and, upon information and belief, state 
that the names of the various corporate defendant-, as given 
in their answers to the bill of complaint, are true and cor¬ 
rect, as also the corporate name- of the intervening peti¬ 
tioners. The vestry of Rock Creek Parish, and Shriners’ 
Hospitals for Crippled Children.” 

Whereupon, the counsel for the respective parties pre¬ 
sented argument to the Court on the question of the proper 
construction of the will, the same having been duly admit¬ 
ted in evidence, and upon consideration thereof, thereafter, 
on April 17, 1928, the Court filed a written opinion in said 
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cause, which is included in the transcript of record. 

229 Thereafter, on June 19th, 1928, the Court signed and 
filed a final decree, herein, which is included in said 

transcript of record; to which decree exceptions were duly 
noted by said defendants, and an appeal duly noted as ap¬ 
pears by the transcript of record. 

Be it remembered that the foregoing contains; the sub¬ 
stance of all of the evidence given on the hearing of this 
cause and each of the exceptions stated to have been taken 
by the respective parties were so taken and were duly al¬ 
lowed and noted by the Court, and in order that jeach and 
every — thereof may be preserved and made of record 
this statement of evidence is duly stated, approved and 
signed and ordered to be made of record in the Above en¬ 
titled cause this 6th day of August, 1928. i 

By the Court: I 

PEYTON GORDON, 

J ustice. 

! 

230 [Endorsed:] Equity. No. 46519. Solomon Lans- 
burgh et al. vs. Blanche Singer et al. Statement of 

evidence. Law offices of Newmyer & King, Rust Building, 
1001 Fifteenth Street, Washington, 1). C. j 

; 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4S52. Lester Lansburgh, Blanche Singer, Irma Cohn, 
et al., appellants, vs. Solomon Lansburgh and Minjnie Gold¬ 
smith et al. Court of Appeals, District of Columbia. Filed 
Oct. 12,1928. Henry W. Hodges, clerk. j 
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IN THE 


I 

i 


Court of Appeals, Bistrict of Columbia 

October Term, 192S. 

i 

No. 4852. I 

i 

i 

_______ i 

! 

i 

Lester Lansburgh, Blanche Singer, Irma j 
Cohn, et al., Appellants, 

i 

vs. 

j 

Solomon Lansburgh and Minnie Goldsmith, as Exec¬ 
utors and Trustees Under the Last Will And 
Testament of Henry Lansburgh, Deceased, and 
Also in Their Individual Capacities, et al. I 

i 

i 

~ i 

STATEMENT OF THE CASE. I 

j 

The proceeding is one in Equity, the bill being J^ed 
by the executors and trustees under the will of Hejnry 
Lansburgh for the construction of certain provisions 
of his will. | 

Henry Lansburgh a resident of the District of |Co- 
lumbia died in November, 1925, and left a will, copy 
of which is attached to the Bill of Complaint (RJ 26- 
27-28-29-30-31). j 

He left as his heirs at law and next of kin, five sisters 
and three brothers and a nephew and a niece, children 
of a deceased sister, as well as certain other nieces land 
nephews, who are children of living brothers and sis¬ 
ters. ! 


I 

i 

! 

i 

i 

| 

i 

i 
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By the Will, duly admitted to probate in this Dis¬ 
trict, he named all of his brothers and sisters who 
might survive him to be executors of the will and also 
trustees of a trust which he created by bequeathing 
to them his stock in the corporation of Lansburgh and 
Brothers, hereafter referred to as the corporation. 

Thereafter all of the brothers and sisters, but the 
two who are plaintiffs in this action renounced their 
rights to act as executors and also renounced their 
rights to act as trustees of the trust fund and under 
section 326 of the Code the two who remain are clothed 
with full power to act both as executors and trustees. 

They filed the bill for instructions of the Court with 
regard to certain ambiguous provisions of the will, in 
both capacities, as executors and as trustees. 

Decedent’s estate consisted of the following prop¬ 
erty : 

Lot No. 62, in Square 2846, Washington, 

D. C., improved by premises known as 
No. 1001 Irving Street, Northwest, un 
encumbered, and of a market value 

of approximately . 

An undivided one-tenth interest in the 
equity in Lot No. 18, in Square 216, 
in said City and District, improved by 
premises known as No. 1018 Vermont 
Avenue, Northwest, said undivided 
one-tenth interest being of a market 

value of approximately . 

An undivided one-tenth interest in 69 per 
cent of Lots 1 and 2, square 4325, un¬ 
improved, in said City and District, 
said undivided one-tenth interest 
being of a market value of approxi¬ 
mately . 


$10,000.00 


500.00 


87.65 


Total 


$15,087.65 
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i 

i 

i 

i 


$676.62 

6,500.00 

i 


I 

j 

206,400.00 

i 

5,625.45 
592.10 
520.00 

220,314.17 

15,087.65 
220,314.17 

j 

Grand Total.$235,401.82 

i 

Decedent left debts aggregating $50,000, the largest 
consisting of a promissory note of the decedent, held 
by the National Bank of Washington in the sum of 
$24,000 interest at 6 per cent per annum secured by 
824 6/10 shares of stock of the corporation. Funeral 
expenses together with the purchase of a lot amounted 
to $2,473 and in addition thereto the estimate4 ex¬ 
penses of administration, including executors commis¬ 
sions and attorneys fees, estimated at $20,000, make an 
approximate total of $70,000. (R-8-9.) j 

The personal and real estate of the decedent other 
than that specifically bequeathed being insufficient to 
pay debts and expenses of administration the first 
question presented is what abatement there is to be 
in the devises and bequests, an abatement being in- 

I 

i 

I 

j 


Bank deposits. 

Insurance payable to estate . 

2064 shares of the capital stock of Lans- 
burgh and Brother, of an estimated 
market value of $100 per share (824- 
6-10 of these shares w’ere, at dece¬ 
dent’s death, and still are, pledged as 
collateral for a loan, as more fully 

hereinafter set forth) . 

Other securities and undivided interests in 
securities, estimated to be of a market 

value of. 

Household effects, appraised at. 

Jewelry, appraised at. 

Total . 

TOTAL REAL ESTATE . 

TOTAL PERSONAL PROPERTY. 


i 
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evitable to pay the costs of administration, and the 
next question is what did the testator intend as to the 
character of limitations that followed the bequest of the 
shares of stock to his brothers and sisters ? 

The trial court decided, and in which part of the 
decision these appellants concur: 

Paragraph number (4) which gave to Mary E. Mc- 
Calley, the house and all its contents at 1001—Irving 
St., N. W., was a specific bequest, included all jewelry, 
furniture and other articles therein contained, and did 
not abate until all of the remaining estate, both real 
and personal shall have first been exhausted for pay¬ 
ment of decedent’s debts, etc. (R. 155-156.) 

The trial court further decided and in which portion 
of the Decree these appellants concur that the bequest 
of the stock in trust must abate to such extent as may 
be necessary to provide funds sufficient with the pro¬ 
ceeds from the other personal property and estate of 
decedent to pay debts, taxes and costs of administra¬ 
tion and directed a sale, under certain conditions of 
the stock of the corporation (R. 156). 

The trial court next decided that the provisions of 
paragraphs numbered one (1) to eleven (11) both in¬ 
clusive of the last will and testament, constituted a 
charge upon income and also if need be upon the corpus 
of such of the 2,064 shares of capital stock of the cor¬ 
poration as remains after the sale of so much thereof 
as may be necessary to pay debts, etc., and that the 
trustees are required, authorized and directed to sell, 
pledge or otherwise dispose of the shares of stock, or 
so much thereof as may be necessary to provide suf¬ 
ficient funds for the fulfillment of provisions 1-11, 
both inclusive in the will, together with interest at 
6 per cent from the date the payments are thereafter 
stated to be payable (R. 156-157). 
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To that portion of the decree contained in para¬ 
graph three (3) (R. 156-157) making those bequests 
charges on the corpus of the capital stock of Lans- 
burgh & Brothers, allowing interest thereon and di¬ 
recting a sale to pay the same, these appellants dis¬ 
sent, and therefore bring the matter here for this 
court’s determination. 

i 

ASSIGNMENT OF ERRORS. j 

The following errors are relied upon: 

1. The Supreme Court of the District of Columbia 
erred in holding and decreeing that the provisions of 
the second unnumbered paragraph and of paragraphs 
numbered 2-11, both inclusive, of the last will and tes¬ 
tament of Henry Lansburgh, deceased, constitute a 
charge upon the corpus of the stock of Lansburgh and 
Brother, a body corporate, bequeathed by the first un¬ 
numbered paragraph of said last will and testament, 
to the sisters and brothers of the testator. 

2. The court erred in refusing to hold and decree 
that the provisions of the aforesaid paragraphs of 
said last will and testament do not constitute a charge 
or lien of any kind whatsoever upon the corpus of the 
aforesaid stock of Lansburgh and Brother. 

3. The court erred in refusing to hold and decree 
that the rights and interests of the beneficiaries named 
or described in the aforesaid paragraphs of said last 
will and testament are limited to the dividends which 
have been paid and may hereafter be paid upon the 
aforesaid stock of Lansburgh & Brother, or to so much 
of said dividends as may be necessary to fulfill the 
provisions of said paragraphs. 
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4. The court erred in decreeing* that any of said 
stock of Lansburgh & Brother should be sold for the 
purpose of fulfilling any of the provisions of the afore¬ 
said paragraphs of said last will and testament. 

5. The court erred in failing to decree that none of 
the said stock of Lansburgh & Brother should be sold 
for the purpose of providing for the fulfillment of any 
of the provisions of the aforesaid paragraphs of said 
last will and testament. 

6. The court erred in decreeing that the plaintiffs 
should fulfill the provisions of the aforesaid para¬ 
graphs of said last will and testament out of the pro¬ 
ceeds of the sale or sales directed to be made of the 
aforesaid stock of Lansburgh & Brother. 

PROPOSITIONS. 

Under the assignment of errors, we desire to submit 
the following propositions:— 

1. The gifts contained in Paragraphs 4, 5 and 6 of 
testator’s will (R. 27-28) made a specific charge on 
the trust fund, are charges only on the income from 
said stock, and should be paid out of the dividends. 

2. The bequests in testator’s will not made a specific 
charge on any fund, contained in Paragraphs 1, 2, 3, 
8, 9 and 11, (R. 26-27-29-30) are general legacies and 
abate because all of the assets are specifically devised. 

3. The Court erred in decreeing that the following 
charges should bear interest at the rate of six per- 
centum per annum, from the date when the respective 
payments are stated to be payable:— 

a. Shriners Hospital was decreed to be entitled 
to $1,000 on December 7, 1925, and $20,000 on 
November 26, 1926 (R. 157). 
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b. Mrs. Mary E. McCalley $200 per month, begin¬ 
ning December 29, 1925; $1,000 December 6, 
1929. 

c. Edna E. Sellens and Hallie J. McArthur^ $200 
per month each, beginning December 29, j 1925. 

ARGUMENT. | 

The gifts contained in Paragraphs 4, 5 andl 6 of 
testator’s will (R. 27-28) made a specific charge on 
the trust fund, are charges only on the income;from 
said stock, and should be paid out of the dividends. 

i 

: 

We begin with the picture of one member of a large 
family dying, and bequeathing in trust to his brothers 
and sisters all of his stock in this family corporation. 
The evidence disclosed that not a share of stock; since 

i 

the formation of the corporation was held or owned 
outside of the familv and all of the stock had de- 

mJ 

scended to the various members of the family by rea¬ 
son of the death of the members of the family j from 
the founder to the nieces and nephews and grandchil¬ 
dren. (R. 169.) We can, therefore, very reasonably 
start with the premise that this member of the jLans- 
burgh family desired to carry on and perpetuate the 
ownership of stock in the corporation as had hjs an¬ 
cestors before him, and especially so when he speaks 
of his brothers and sisters in affectionate terms, ^sin¬ 
cerely trusting, each will live for many years to en¬ 
joy to the utmost, perfect health.” (R. 26.) j 

The principal question presented for consideration 
is the character of the gift (aside from the gift of the 
house and contents thereof), to Mary E. McCalley, the 
character of the gift to Edna E. Sellens and Hallie 


i 

j 

i 

| 

i 
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J. MacArthur. (R. 27, 28.) These, though differing 
somewhat in amount, are substantially the same in 
their essential characteristics. The legacy to Mary 
E. McCalley is typical and is as follows (R. 27): 

“To Mrs. Mary E. McCalley, for faithful ser¬ 
vices rendered as my Housekeeper, the home and 
all its contents, in my name, situated at 1001 li¬ 
ving St., N. W., and I further bequeath to Mrs. 
Mary E. McCalley two hundred dollars per month 
($200.00 per month), to be paid to her during the 
term of her natural life, the said sum of two hun¬ 
dred dollars per month to be a charge upon the 
stock of Lansburgh & Brother, and shall bind my 
Sisters and Brothers, as Executors of my Estate, 
their assignees, executors, administrators and as¬ 
signs. 

If at the expiration of five years after my death 
Mrs. Mary E. McCalley be living, I want a lump 
sum of Five Thousand Dollars to be given her, 
also, one year after my death the sum of two 
thousand dollars ($2,000.00) be given her, this in 
addition to the Two Hundred Dollars ($200.00), 
per month during her natural life, also to be given 
one thousand dollars ($1,000.00) within a week 
after my death, as she has been most faithful, 
even when ill, nothing was ever a trouble for her 
in serving me and making life comfortable and do 
request the sums be a charge upon the stock of 
Lansburgh and Brothers and shall bind my Sis¬ 
ters and Brothers as Executors, of my Estate, 
their assignees, executors, administrators and as¬ 
signs/ 9 

The trial judge, in his opinion, has misconceived the 
purport of the whole will. In his opinion (R. 145) he 
refers to the provisions for the Misses McCalley, Sel¬ 
lers and MacArthur as follows, “I am of the opinion 
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that these legacies meet all the requirements laid down 
by the authorities for demonstrative legacies ”\ 

A careful reading of the will discloses that! these 
bequests are not legacies, but simply charges on a trust 
fund and that the onlv legacv in the will is that con- 
tained in the second, but unnumbered, paragraph of the 
will which bequeaths unto his sisters and brothers in 
trust the stock of the corporation for ten years. As will 
be seen by reference to the statement of the case, the es¬ 
tate, exclusive of this bequest, is .insufficient to pay 
debts, and therefore, enough of the stock must lie sold 
to provide for the payment of debts, fees, costs of ad¬ 
ministration, etc. When this has been done the! Exec- 
utors have discharged their duties and they must then 
transfer to the trustees the remaining assets of the 
trust estate. At this point the Executors would be 
discharged, the Probate Court would lose jurisdiction 
of the estate, and the trust from thence on w’Ojuld be 
administered by the trustees under the jurisdiction of 
the Equity Court. Our Probate Court has no| juris¬ 
diction to administer trusts. j 

We, therefore, now have a trust estate created by 
a will and it becomes the duty of the Court to ascer¬ 
tain in what way the various bequests are to be charged 
on the trust estate. 

We concede the general rule stated by the Supreme 
Court in its opinion, namely that the intention!of the 
testator as expressed within the four corners jOf his 
will must govern in a proper construction of it, lunless 
such expressed intention violates some positive rule 
of law or public policy. From this general proposi¬ 
tion of law, it would seem a logical deduction that too 
much emphasis should not be laid on one part of the 
will at the expense of the other; that words are to be 
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taken in their ordinary meaning*, or rather, the same 
meaning, should be given as we can gather from the 
will, w*as intended bv the testator himself. 

We have the picture of one member of a large fam¬ 
ily, a practical business man without any legal train¬ 
ing, drawing his own will. As a background to this 
picture, we have the further fact that continually 
since the founding of the business of Lansburgh & 
Brothers, no stock of the corporation had ever been 
sold or owned bv anyone outside of the Lansburgh 
family, and that it had been handed down for genera¬ 
tions from one member of the Lansburgh family to 
the other. 

With this setting clearly before us, let us analyze 
the different paragraphs of the will and ascertain 
what the intention of the testator was. We speak now 
in reference to the bequests contained in paragraphs 
4, 5, 6 of the will (R. 27-28) which are specifically made 
a charge on the trust estate. 

The second unnumbered paragraph of the will (R. 
26) is as follows (R. 26-A): 

“ After the payment of my just debts and fu¬ 
neral expenses, I give, devise and bequeath unto 
all my Sisters and Brothers who may be living 
at the time of my death, the shares of stock and 
trust certificates owned by me in the Corporation 
of Lansburgh and Brother, including all of my 
right, title and interest in and to the Corporation 
known as Lansburgh and Brother, as represented 
bv the said shares of stock and trust certificates, 
said shares of stock and trust certificates are to 
be held by them, in trust for a period of ten years 
during which time they are to share equally (share 
and share alike), of any moneys left over, after 
bequests I have covering the period of the ten 
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years for the trust, which begins at my demise, 
after which the stock and trust certificates are to 
be equally distributed between them (share and 
share alike), sincerely trusting, each will live for 
many years to enjoy, to the utmost, perfect 
health.’ ’ 

I 

Here the testator makes specific bequests of this;stock 
to his brothers and sisters, and says that they are to 
share in any money left over after “bequests I| have 
covering the period of ten years of the trust, j after 
which the stock and trust certificates are to be equally 
distributed between them.” 

This shows that the testator intended his brothers 

i 

and sisters to divide equally the stock and trust | certi¬ 
ficates at the end of the ten year period, but he indi¬ 
cated clearly the thought in his mind that they should 
share in the portions of the dividends which he thought 
may be left over. 

There may be a considerable doubt as to whether the 
testator understood the full meaning of law terms and 
technical language. But there certainly can be no 
doubt that he knew the difference between a distribu¬ 
tion of shares of stock and a distribution of money 
after such stock has been sold. Nowhere in the will 
is there any indication that the testator desired the 
stock sold, and if he had so desired, he would have 
so provided. This section certainly negatives any idea 
of sale and this section must be absolutely ignqred if 
it were said that paragraphs 4, 5, 6, imposed any 
charge on the corpus of the stock. 

The next expression which would have to be ignored 
in order to arrive at the Court’s construction is' found 
in paragraph numbered seven (R. 28), as follows: 


! 
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I will and direct that the sum of Fifteen Hun¬ 
dred Dollars ($1,500.00), shall be paid for a lot 
for my remains, on the mound, facing the road, 
near the chapel, in Rock Creek Cemetery, in the 
District of Columbia, and I request that I may be 
buried in said Cemetery, and I give and bequeath 
the sum of ($100.00) per year for ten years, which 
sum is to be set aside, (after being paid to the 
Cemetery Association, who have charge of Rock 
Creek Cemetery) for the care of said lot, and I 
further request that within five years after my 
death, a Mausoleum be built on said lot, to cost 
the sum of Five Thousand Dollars ($5,000.00) 
and my remains be disinterred and placed therein, 
with the simple inscription, carved over the door 
way in marble, “Call me Henry,” the date of my 
birth February 2, 1869, and the date of my death, 
the above shall be paid out of the dividends re¬ 
ceived on the said stock of Lansburgh and Brother 
and subject to same conditions as set forth in pre¬ 
ceding paragraphs. 

In this section, the testator provides for the pur¬ 
chase of a lot, annual payments to provide for the care 
of the lot and the erection of a mausoleum. The sig¬ 
nificant part of this paragraph is this: 

“The above shall be paid out of the dividends 
received on the said stock of Lansburgh & Brother 
and subject to the same conditions as set forth in 
preceding paragraphs.” 

This means that he did not intend to charge the 
corpus of the stock with any of the provisions of this 
paragraph and consequently, did not intend to charge 
the corpus of the stock with any of the preceding par¬ 
agraphs, namely the bequests to Mary E. McCalley, 
Edna E. Sellers, and Hallie J. MacArthur. This con- 
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elusion becomes inevitable when paragraph 7 is con¬ 
sidered in conjunction with the provisions of unnum¬ 
bered paragraph two. 

Our position that the said bequests to Mary Ei Mc- 
Calley, Edna E. Sellers and Hallie J. MacArthur, are 
not charges on the corpus of the estate is further evi¬ 
denced by the residuary clause. This clause is as fol¬ 
lows (R. 30-31): | 

| 

(12) All the rest, residue and remainder df my 
estate of every kind and description, wheresoever 
situate, real, personal or mixed, of which I| may 
die seized or possessed, or have any title to or in¬ 
terest in at the time of my death, and all real es¬ 
tate other than my home at 1001 Irving Street, 
N. W., and also all insurance policies on mV life, 
payable to my estate, or to which my estate may 
be entitled at the time of my death, and any and 
all proceeds from the sale of any property of any 
kind whatsoever, I give, devise and bequeath, 
absolutely and in fee simple, to my Sisters and 
Brothers, including the shares of stock and jtrust 
certificates in the corporation known as Lansburgh 
and Brother given and bequeathed to my sisters 
and brothers, after the ten years of the trust; divi¬ 
dends of which or such part thereof as may be 
required, shall be used and applied to the; pay¬ 
ment of the monthly and other sums payable to 
Mrs. Mary E. McCalley, Miss Edna E. Sellers, 
Miss Hallie J. MacArthur, The Masonic and fcast- 
ern Star Home, and other bequests herein set 
forth, including the purchase and maintenance of 
a lot in the said cemetery, the purchasing; of a 
stone to be erected thereon and after five, or 
rather within a period of five years a Mausoleum 
be built, upon the lot, my remains disinterred and 
placed therein, it be my full intent and purpose 
to give, devise and bequeath all of my estate of 


j 

i 
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which I shall die seized and possessed unto my 
Sisters and Brothers, subject only to the Legacies, 
bequests and payments in this will set forth. 

In this clause, the last of his will, he again refers 
to the ten rears of the trust, and then states the 
“ dividends of which, or such part thereof, as may be 
required, shall be used and applied to the payment of 
the monthly or other sums, payable to ’ ’ Mrs. McCalley, 
Miss Sellens, and Miss MacArthur, etc., showing 
thereby his thought that it might not take all the divi¬ 
dends to pay those bequests, but that the dividends 
was to be the source from which those bequests were 
to be paid. 

We can conceive no stronger statement, no expres¬ 
sion more certain to the effect that the corpus of the 
stock and trust certificates of the Lansburgh Corpo¬ 
ration is not to be touched under any circumstances. 

The trial judge, in his own opinion (R. 148) cor¬ 
rectly states the law applicable to residuary clauses 
and correctly says “that when the language of the 
preceding clauses in the will is specific and direct and 
speaks in terms of direct bequests, the language of 
the residuary clause is not in conflict, but in explana¬ 
tion only.” However, the Trial Judge improperly 
construed the concluding language of the residuary 
clause which states that “it being my full intent and 
purpose to give, devise, and bequeath all of my estate 
of which I shall die seized and possessed unto my sis¬ 
ters and brothers, subject only to the legacies, bequests 
and payments in this will set forth.” 

The court reads this language by itself as showing 
that it was the intent of the testator to give to his 
brothers and sisters only so much of the stock of the 


corporation as remained after paying all of the other 
legacies and bequests and entirely overlooks the!lan¬ 
guage of the same paragraph which states that such 
other legacies and bequests are to be paid out of the 
dividends. 


The residuary clause provides that all the restj and 
residue of the estate shall go to the brothers and sis¬ 
ters including the stock of the corporation and that so 
much of the dividends on said stock as may be required 
shall be used to pay the other legacies. When the tes¬ 
tator in the concluding provision of the residuary 
clause states that it is his intent that the brothers and 
sisters shall have all of the property subject only to 
the legacies, bequests and payments set forth, he means 
only that the brothers and sisters shall have all o|f his 
property including the dividends which are not used 
to pay the other legacies and he does not change the 
provision requiring those other legacies to be paid out 
of the dividends. 

To say that the expressions in paragraphs 4, 5 and 6 
(R. 27-28) constituted a charge upon the corpijs of 
that stock is to ignore three distinct references in the 
will to the use of the dividends from the stock for the 
payment of bequests. 

The Court must give effect to all parts of the will. 


4 4 In the construction of wills the rule is para¬ 
mount that the intention of the testator must; pre¬ 
vail, unless it clearly conflicts with some settled 
rule of law that will not give way to such inten¬ 
tion. In arriving at the intention of the testator, 
we must read the whole will together, and give to 
each term employed its full and natural meaning; 
and no words of the testator should be rejected, 
or refused their sensible meaning in the place 
where employed, unless it be required to make 
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sense for the context of the will. It is competent 
to the testator, however, to use technical terms in 
a sense different from the technical meaning ordi¬ 
narily attached to them, and to explain the sense 
in which such terms are used; but, to do this ef¬ 
fectually, plain explanatory words must be used, 
or the sense in which the terms are employed, dif¬ 
fering from their ordinary meaning, must be so 
plainly inferable that there can be no misunder¬ 
standing of what is meant.” 

De Vaughn vs. De Vaughn, 3 App. D. C., 53. 

“In this, as in every question on the construc¬ 
tion of wills, the intention of the testator is the 
object to be ascertained; and this is to be gathered, 
not from the words of the particular clause alone, 
but from all the others going to constitute the 
whole will and to disclose the complete purpose 
of the testator. 

For these reasons, necessarily, the decision of 
one case rarelv furnishes a rule for the direct con- 
trol of another.’’ 

Douglass v. Douglass, 13 App. D. C., 27. 

“Our first inquiry naturally is as to the real 
intent of the testatrix, and the universal rule is 
that such intent is to be determined from the terms 
used, ‘taking the whole will together.’ ” Young 
Women’s Christian Home v. French, 187 U. S. 
401, 417, 23 Sup. Ct. 184, 47 L. Ed. 233; Colton 
v. Colton, 127 U. S. 300, 8 Sup. Ct. 1164, 32 L. Ed. 
138; Hardenbergh v. Kay, 151 U. S. 112, 14 Sup. 
Ct. 305, 38 L. Ed. 93; Montgomery v. Brown, 25 
App. D. C. 490; Brown v. Wells,-45 App. D. C. 
428; Presbrey v. Simpson, 53 App. D. C. 358, 290 
Fed. 333, Present Term; Roberts v. Stevens, 84 
Me. 325, 24 Atl. 873, 17 L. R, A. 266; Van Dyke’s 
Appeal, 60 Pa. 481; Waggoner v. Waggoner, 111 
Va. 325, 68 S. E. 990, 30 L. R. A. (N. S.) 644. 

Gibson v. Gibson, 53 App. D. C. 384. 
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“On the other hand, to a certain extent, nqt to 
he exactly defined, but depending on judgment and 
tact, the primary import of isolated words may be 
held to be modified and controlled by the domi¬ 
nant intention to be gathered from the instrument 
as a whole.’’ 

I 

“It is, however, a well established rule in! the 
construction of wills that where there is a general 
and a particular intent apparent upon the face, 
the general intent, although first expressed, shall 
control and overrule the particular inteht.” 
Sheriff v. Brown, 5 Mackey, 172. 

i 

i 

In the language of the court in Phillips v. 
Davies, 92 New York, 199, 204, we might say that 
‘if such was the real meaning and intentioh of 
the testator; if an examination of the whole;will 
forces that conviction; if its plain and definite pur¬ 
poses are endangered by inapt or inaccurate modes 
of expression; and we are sure that we know 
what the testator meant, we have a right, and it 
is our duty, to subordinate the language to the in¬ 
tention. In such a case the court may reject 
words and limitations; supply them or transpose 
them, to get at the correct meaning.’ ” 

Lynch vs. Lynch, 37 W. L. R. 13-14. 

j 

One of the objects of a residuary clause is merely 
to gather up unremembered as well as uncertain rights. 
Mayer vs. Amer. Sec. & Trust Co., 40 W. L. R. j 108, 
Affirmed 222 U. S. 293. Hence, nice interpretations of 
isolated words in the residuary clause should not be 
resorted to to defeat the clear intentions of the testa¬ 
tor as expressed in previous paragraphs. 

The rule as to construction of wills is, at this time, 
well established, and not open to question. It is the 
rule laid down in Smith vs. Bell, 6 Pet. 68, 8 Lj Ed. 
322, where it is stated: 


j 
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“The first and great rule in the exposition of 
wills, to which all others must bend, is that the 
intention of the testator, expressed in his will, 
shall prevail, provided it be consistent with the 
rules of law * * *. The whole will is to be 

taken together and is to be so construed so as to 
give effect, if it be possible as to the whole.’’ 

The gist of the case is the apparent conflict between 
the words, “charge upon stock,” and the words, “pay¬ 
able out of the dividends or any part thereof.” 

It is a fundamental rule that between two conflicting 
expressions in a will, that expression will prevail 
which gives effect to the whole will, or to most parts of 
it. 

Scliouler on Wills, Vol. 1, Sec. 473, and cases cited. 

If we adopt the words “charge upon stock” as con¬ 
trolling, then all clauses referring in specific and un¬ 
ambiguous terms to payments out of the dividends 
must be ignored. 

On the other hand, if we give effect to expressions 
providing that the dividends, or any part thereof, are 
to be used in payment of legacies, then the words, 
“charge upon stock” would be given effect to, because 
dividends are part of the stock. 

The word “dividend” is defined in Webster’s Dic¬ 
tionary as follows: “A sum divided; a division; a 
part of share made by division; the percentage di¬ 
vided.” 

It is respectfully submitted that by applying the 
dividends of the shares of stock and trust certificates 
to the payments of the legacies in question, the will 
of the testator and every part of it, will be given ef¬ 
fect, and the dominant intention of the testator will 
thereby be preserved. 

It must be remembered that when testator executed 
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his will, February 24th, 1923 (R. 31), and until after 
his death Lansburgh and Brother was paying an'an¬ 
nual dividend of 8 per cent (R. 169). Testator knew 
that the amount of money which would thus come to 
the trust estate annually from such dividends, | ap¬ 
proximately $16,000, would be more than sufficient 
over the ten year period to provide for all the yearly 
payments and cash bequests of $48,000. These tbtal 
$156,000; while dividends at the rate of 8 per cent 
for ten years would amount to $160,000. The decedent 
probably knew that the dividends as then paid would 
be sufficient to pay all the bequests during the | ten 
year period and then leave the stock and some ofi the 
dividends intact for his brothers and sisters. 

The trial Judge concedes in part of his opinion £hat 
it is rather to be believed that the testator considered 
there would be ample provision in the dividends; for 
all his testamentary purposes and further states that 
the estimated income of said stock at 8 per cent:per 
annum would greatly exceed the legacies. (R. 147- 
148.) | 

If the income, at the time the will was made, was 
sufficient and the testator knew about it, there wbuld 
seem to be no reason or necessity to speak about! the 
corpus of the estate. If the testator entertained a be¬ 
lief based an existing facts, that the income of! the 
shares of stock or part of such income would be Suffi¬ 
cient to take care of the legacies, the interpretation 
given by the Judge to the words, “ subject to legacies, 
bequests and payments in this will set forth,” wpuld 
be illogical and contrary to the testator’s intent.” I 
If the testator did not contemplate a deficiency of 
income, an intention to provide for such contingency 
will not be read into the will. 


I 
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Shepard vs. Shepard, 32 Beavans 197 and cases 
cited. 


II 


The bequests in testator’s will not made a specific 
charge on any fund, contained in paragraphs 1, 2, 3, 8, 
9 and 11 (K. 26-27-29-30) are general legacies and abate 
because all of the assets are specifically devised. 


The paragraphs above mentioned in which the par¬ 
ticular bequests are made, standing by themselves in¬ 
dicate that the bequests are general legacies. The 
trial court so found. (R. 153.) However, the trial 
court from other provisions of the will, construes 
these legacies to be demonstrative legacies. The par¬ 
agraphs upon which the court relies for this construc¬ 
tion are the words contained in the first but unnum¬ 
bered paragraph of the will (R. 26), “ after bequests 
I have covering the period of the ten years of the) 
trust,” and the language contained in the residuary 
clause wherein he recites: “shall be used and applied 
to the payment of the monthly and other sums payable 
to Mrs. Mary E. McCalley, Miss Edna E. Sellens, Miss 
Hallie J. MacArthur, the Masonic and Eastern Star 
Homes, and OTHER BEQUESTS HEREIN SET 
FORTH, including the purchase and maintenance, 
etc.” 

These paragraphs do not sustain that view. For 
instance, the trial court relies upon the provision of 
the trust clause which provides that the brothers and 
sisters shall have in equal proportions testator’s stock 
in Lansburgh and Brothers, “after bequests I have 
covering the period of ten years.” (R. 153.) The 
court then states that this language is not confined to 
annuities only, but extends to all bequests to be paid 
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within ten years. (R. 153.) It is respectfully sub¬ 
mitted that the court is in error in interpreting the 
quoted language of the trust clause. When the tes¬ 
tator speaks of bequests covering the period of ten 
years, he must have in mind the annuities which are 
payable by the trustees and cliargable against thb trust 
fund. The bequests covering the period of teniyears 
certainly do not include the lump sum payment im¬ 
mediately to be made by the executors. 

The court further relies on the language of the re¬ 
siduary clause twelve as establishing that these gen¬ 
eral legacies are really demonstrative legacies. In 
that clause the testator provided for the disposition 
of the residium of his estate, after such part thereof 
as may be required “shall be used and applied to the 
payment of the monthly and other sums payable to 
Mrs. Mary E. McCalley, Miss Edna E. Sellens, Miss 
Hallie J. Mac Arthur, the Masonic and Easterii Star 
Homes, and other bequests herein set forth, including 
the purchase and maintenance, etc.” 

The language of the residuary clause above quoted 
therefore, cannot be properly construed to neces¬ 
sitate abatement in the specific bequests of the j stock 
of the corporation, in order to pay these general be¬ 
quests. 

The residuary clause is nothing more or less than 
a statement that his brothers and sisters are tq have 
any residium in the estate in addition to the specific 
bequest of the stock of the corporation. It throws 
no light on the construction of the other provisions 
of the will except to make clear that the annuities are 
to be paid out of the dividends of the stock of the cor¬ 
poration, which for ten years is to be held in jtrust. 
Except for this reference to the dividends, the provi¬ 
sion is the ordinary blanket residuary clause. 
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If the testator had intended that these pecuniary 
gifts were to be more than a general legacy, he would 
have designated the funds out of which the pecuniary 
bequest was to be paid, in those paragraphs where he 
designates the gift. He devotes entire paragraphs 
to the gifts, but makes no mention of the fund from 
which these bequests are to be taken. The rule of con¬ 
struction determining what constitutes specific, gen¬ 
eral and demonstrative legacies are resorted to only 
where the meaning of the testator is obscure. The 
necessity for judicial construction never arises until 
uncertainty is encountered. In the cases of the gifts 
not specifically made a charge on any fund, no uncer¬ 
tainty is encountered, and they therefore fall in the 
class of general legacies. 

“We are invited to an examination of what con¬ 
stitutes specific, general, and demonstrative lega¬ 
cies ; but we must decline, because the doctrine of 
such legacies is resorted to only where the mean¬ 
ing of the testator is obscure, and that is not the 
case here. If words taken according to their plain 
significance lead to no absurd consequences, they 
must be presumed to have been used in that sense. 
The necessity for judicial construction never 
arises until uncertainty is encountered.’’ Benner 
vs. Mauer, 133 Wis. 325-329, 113 N. W. 663; Bur¬ 
roughs vs. Jamieson, 62 N. J. Eq. 651-655, 53 Atl. 
688 . 

Mayo vs. Whedon, 47 App. D. C. 140. 

“To determine which of the above rules to ap¬ 
ply to the estate devised by the will and codicils 
of Ann Green, it is essential to ascertain the in¬ 
tent of the testatrix. Where the intent can be 
inferred without difficulty from the instruments 
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themselves, it is unnecessary to invoke the ancient 
canons of construction. ’ ’ 

Green v. Gordon, 38 App. D. C., 451. 

| 

“It has been well said that the first and great 
principle in the exposition of wills, to which all 
other rules must bend, is that the intention of the 
testator expressed in his last will shall prevail, 
if not inconsistent with settled rules of law.” 
Smith v. Bell, 6 Pet. 68, 8 L. Ed. 322. “This 
court has always closely adhered to that rule and 
has only called upon fixed and arbitrary rules of 
construction when it found it necessary to do so 
because of the ambiguity of the language j used 
by the testator.’’ Montgomery v. Brown, 25 App. 
D. C. 490; McAleer v. A. S. & T. Co., 56 App. D. 
C. 214, 12 F. (2d) 155. “In Cruit v. Owen, 25 
App. D. C. 514, this court gave its approval t'o the 
familiar rule of construction, so clearly stated by 
the author in Jarman on Wills, vol. 2, pp. 770-771 
(6th Ed.) that the interpreter of a will should 
place himself in the position occupied by th$ tes¬ 
tator when he made the will, and from that stand¬ 
point discover what was intended. The Supreme 
Court has adhered to the same guiding principle.” 
Blake v. Hawkins, 98 U. S. 315, 25 L. Ed.jl39; 
Robison v. Orphan Asylum, 123 U. S. 702, 8 S. Ct. 
327, 31 L. Ed. 293. 

Jewell v. Graham, 57 App. D. C. 393. 

“Moreover, it is manifest what the intention 
of the testator was. If his intention does not con¬ 
flict with any rule of law or public policy, and we 
have seen that it does not, it is the court’s duty 
to be diligent in seeing that it is obeyed. Nice 
distinctions by which the clearly stated will of a 
testator would be defeated should not be rescjrted 
to or encouraged.” 

Wash. L. & T. Co. v. Convention of P. E. Church, 
54 App. D. C. 19. 


i 

i 
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“It always is presumed that a testator used 
the words in which he expressed himself accord¬ 
ing to their strict and primary acceptance, 4 un¬ 
less, from the context of the will, ’ it appears that 
he used them in a different sense, when they will 
be construed as from the will itself it is apparent 
he intended them to be construed.’ ’ Crenshaw vs. 
McCormick, 19 App. D. C. 494. 

Brown vs. Wells, 45 App. D. C. 437. 

In determining the character of legacies, it must be 
remembered that a legacy is presumed to be general 
unless it clearly appears to be specific, especially where 
it is of a pecuniary nature, and the burden of identifi¬ 
cation of a specific legacy is upon the legatee. Courts 
are averse to construing legacies to be specific, and 
will not do so unless it be clear that the testator so 
intended. This is because a general legacy has a 
greater protection against ademption. 

“The same authorities maintain the following 
as settled rules of construction: Whether a legacy 
is to be treated as demonstrative, or one depen¬ 
dent exclusively upon a particular estate or fund 
for payment, is a question to be determined ac¬ 
cording to what may have been the general inten¬ 
tion of the testator expressed in his will; and that 
a legacy will not be construed to be specific un¬ 
less the intention to make it such clearly appears.’’ 

Plant v. Donaldson, 39 App. D. C. 165. 

“It may also be admitted that the leaning of 
the English decisions, followed generally in this 
country, has been towards a construction that 
would declare a legacy general rather than speci¬ 
fic. The earlier cases, especially, indicate the rule 
to be to hold every legacy to be general, unless 
an intent to the contrary be either expressly shown 
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in the words of the particular bequest, or made 
clearly to appear from the whole of the will.!” 
Douglass v. Douglass, 13 App. D. C. 28. 

40 Cyc. 1872. j 

28 R. C. L. 293, Sec. 267 

Xuslv v. Curtis, 36 Colo. 464 

Spinney v. Eaton, 111 Me. 1 

In re: Snyder, 217 Pa. St. 71 

In Re: Pruner, 222 Pa. St. 179 

May v. Sherrard, 115 Va. 617 

| 

These bequests being general legacies, wherq the 
assets prove insufficient to pay debts of the testator 
and all of the legacies, general, specific and demon¬ 
strative, the loss falls primarily upon the general lega¬ 
cies. General legacies will abate in order to pay the 
specific legacies in full, even if this involves the com¬ 
plete obliteration of the general legacies. 

In re: Nelson, 238 N. Y. 138 | 

28 R. C. L. p. 302, sec. 282. 

40 Cvc. 1904 

I 

It is apparent therefore, that the trial court erred 
in finding that the legacies above referred to are shown 
by the trust clause and by paragraph twelve, tlo be 
demonstrative legacies. These legacies are wiiat they 
appear on their face to be, to wit, general legacies^ and 
therefore, abate, inasmuch as the estate has no prop¬ 
erty or assets not specifically bequeathed or devised 
which can be used to pay them. 

i 

111 

The court erred in decreeing that the following 
charges should bear interest at the rate of six per- 
centum per annum, from the date when the respective 
payments are stated to be payable. 


! 
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a. Shriners’ Hospital $1,000 from December 7, 

1925, and $20,000 on November 26, 1926. (R. 

157.) 

b. Mrs. Mary E. McCalley $200 per month from 
December 29, 1925; $1,000 from December 6, 
1929. 

c. Miss Edna E. Sellens and Miss Hallie J. Mac- 
Arthur $200 per month each; from December 
29, 1925. 

Whether interest is payable on a legacy, and the rate 
of interest payable are matters governed by the law 
of the testator’s domicile. 40 Cyc. 2093. Ordinarily, 
in the absence of a direction in a will, or some special 
statute affecting the question, a general legacy com¬ 
mences to bear interest from one vear after the tes- 
tator’s death. The operation of the rule is not af¬ 
fected by provisions in the will which in effect direct 
the executor to pay the legacy as soon as practicable. 
40 Cyc. 2095. 

It would therefore appear that none of these lega¬ 
cies should bear interest until the expiration of a year 
from the testator’s death, November 29, 1925, and all 
of the bequests above referred to according to the 
Judge’s decree, bore interest from a time previous to 
that one vear. 

It is impossible for an executor or an administrator 
to make distribution of an estate under the laws of 
the District of Columbia prior to a period of twelve 
months. An executor cannot pay a claim before a 
year has elapsed, for within that period, he is unable 
to determine whether or not an estate is solvent, as 
creditors, under our Code, have one year in which to 
tile claims. An executor has twelve months from the 
date of his letters to file his first account. Sec. 361 
of the District of Columbia Code. A reference to 
Sections 344 and 350 of the District of Columbia Code 
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shows that creditors have one year within which to 

probate their claims. It would therefore appear; that 
none of the bequests w r ould be entitled to bear interest 

during that year and until it had been legally deter¬ 
mined that the estate was solvent. 

When, as in this case, it becomes necessary to apply 
to the court for a construction of the will, it would 
appear that interest should not be allowed until the’ 
court had rendered its decree construing the wifi. In 
this case June 19th, 1928. 

7 i 

Until it was apparent at the expiration of a year, 
as a clear conclusion of fact, that the estate was sol¬ 
vent, a bill such as the instant one, could not properly 
have been filed, for if the estate was insolvent, |ques- 
tions as to the character of the legacies or upon; what 
they should be charged would be moot if the claims 
more than absorbed the estate. The bill was filed a 
month following the first point of time at which it 
could have properly been filed, and the case brought 
to issue as speedily as possible with the fifty odd de¬ 
fendants involved. In a case such as this, it does not 
appear fair and equitable that interest should be al¬ 
lowed on any of the bequests until the filing of the 
decree on June 19th, 1928. 

CONCLUSION. | 

i 

i 

It is respectfully submitted that the brothers and 
sisters were both the natural and intended objects of 
the testator’s bounty and were given primary consid¬ 
eration. He begins his will with his bequest to them, 
and expresses his hope as to their living and enjoying 
to the utmost perfect health. It shows his regard for 
them and what his thought was and even desires them 
to share in the surplus of the dividends during the ten 


! 
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years of the trust. He closes his will with a residuary 
clause in which he devises any residue of his estate to 
them. The conclusion is inevitable that the testator in¬ 
tended to perpetuate in his family the ownership of 
stock in Lansburgh & Brothers, and that the specific 
bequests were not intended as a charge upon the cor¬ 
pus of the stock, and the decree of the lower court 
should be reversed. 


Respectfully submitted, 

Alvin L. Newmyer, 

Milton W. King, 

R. B. H. Lyon, 

Attorneys for Appellants. 
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No. 4852. 


Lester Lansburgh, Blanche Singer, Irma Cohn, e|t al, 

Appellants, 

Versus j 

Solomon Lansburgh and Minnie Goldsmith, as Exe¬ 
cutors and Trustees Under the Last Will! and 
Testament of Henry Lansburgh, Deceased,' and 
Also in Their Individual Capacities, et al., ! 

Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF IN BEHALF OF THE APPELLEES, SOL¬ 
OMON LANSBURGH AND MINNIE GOLD¬ 
SMITH, AS EXECUTORS AND TRUSTEES 
UNDER THE LAST WILL AND TESTAMENT 
OF HENRY LANSBURGH. DECEASED, AND 
ALSO IN THEIR INDIVIDUAL CAPACITIES. 


These appellees filed their bill of complaint ih the 
Court below for the purpose of securing a construction 
of certain provisions in the will of Henry Lansburgh, 
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deceased, and instructions as to the settlement and 
distribution of his estate. 

There is no question or dispute as to any of the ma¬ 
terial facts in the case, and the briefs already filed set 
forth fully the contentions of the appellants and of 
the appellees, Mary E. McCalley, Edna E. Sellens, and 
Hallie J. McArthur. 

These appellees, as executors and trustees as afore¬ 
said, are concerned in this proceeding with securing 
the determination and instructions of the Court in 
regard thereto, so that they may be fully informed as 
to their duties and fully protected in the discharge 
thereof. They are also interested in their individual 
capacities since, as brothers and sisters of the decedent 
and beneficiaries under his will, they have individual 
interests and rights thereunder similar to those of the 
appellants. 

Because of the dual capacities in which they are 
concerned and also of the fact that the briefs already 
filed discuss quite fully the possible constructions 
which may be placed upon the will in question, these 
appellees deem it unnecessary to file an extended brief. 

In fairness to all of the beneficiaries concerned, these 
appellees desire that there shall be a full and com¬ 
plete determination upon all of the questions presented 
in this case, and that their duties to all concerned may 
be fully defined by the Court, so that all, including 
these appellees, both in their representative and indi¬ 
vidual capacities, may be fully protected. 

Respectfully submitted, 

Simon Lyon, 

Stanton C. Peelle, 
Attorneys for Appellees . 

Peelle, Ogilby & Lesh, 

Of Counsel . 
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IN THE 


Court of Appeals, District of Columbia 

October Term, 1928 


No. 4852 


Lester Lansburgh, et al.. Appellants, 

l 

vs. \ 

! 

Solomon Lansburgh and Minnie Goldsmith, as Execu¬ 
tors and Trustees Under the Last Will and Testament 
of Henry Lansburgh, Deceased, and also in their in¬ 
dividual capacities, et al., Appellees. 


STATEMENT OF THE CASE 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia construing the last I will 
and testament of Henry Lansburgh, a resident of the Dis¬ 
trict of Columbia, who died November 9, 1925. A copy 
of the will is attached to the bill of complaint (R. 26-32). 
The decedent by his last will and testament designated his 
brothers and sisters living at the time of his death as the 
executors and trustees as well as naming them, residuary 

i 

i | 

i 

| 

| 

i 

i 






legatees and devisees of his estate (R. 30-31). All the 
brothers and sisters of the decedent renounced the right to 
serve as executors and trustees excepting Solomon Lans- 
burgh and Minnie Goldsmith (R. 32) who are the plain¬ 
tiffs in the bill of complaint filed in the lower Court. The 
defendants consist of the remaining brothers and sisters 
of the decedent as well as the other legatees and devisees 
mentioned in the will. 

At the time of the appraisal by the appraisers of the lower 
Court the value of the personal estate of the decedent was 
to-wit, $220,314.17 and of his real estate, to-wit, $15,087.65 
(R. 141). To this estimated value should be added re¬ 
tained dividends of $4,337.16 and $11,902.73 from the 
major item of the entire estate of the decedent, namely, 
the stock of Lansburgh and Brother which was appraised 
in 1926 at $206,400.00 (R. 141). The estimated amount 
of the debts, funeral expenses and costs of administration 
approximate $70,000.00 (R. 142). It appears therefore 
that the estate is entirely solvent. No question of abate¬ 
ment is properly before the Court except such as relates to 
construction (R. 142). 

The portions of the will which control the construction 
of it so far as it relates to all the devisees and legatees with 
the exception of those referred to in paragraphs four (4), 
five (5), six (6) and seven (7) are as follows: 

The second but unnumbered paragraph of the will pro¬ 
vides : 


“After the payment of my just debts and funeral 
expenses, I give, devise and bequeath unto all my 
Sisters and Brothers, who may be living at the time 
of my death, the shares of stock and trust certificates 
owned by me in the Corporation of Lansburgh and 
Brother, including all of my right, title and interest 
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in and to the Corporation known as Lansburgh and 
Brother, as represented by the said shares of stock and 
trust certificates, said shares of stock and trust cer¬ 
tificates are to be held by them, in trust for a period 
of ten years during which time they are to ! share 
equally, (share and share alike), of any moneys left 
over, after bequests I have covering the period of the 
ten years for the trust, which begins at my demise, 
after which the stock and trust certificates are!to be 
equally distributed between them, (share and i share 
alike,) sincerely trusting, each will live for many years 
to enjoy, to the utmost, perfect health. ,, 

i 

Paragraph numbered one of the will provides: 


“I desire the sum of One Thousand Dollars ($1,- 
000.00) be paid at once to the General Endowment 
Fund of the Shriners’ Hospitals for Crippled Chil¬ 
dren in the name of W. Freeland and Mabel Ken¬ 
drick, also that within one year after my demise the 
sum of twenty thousand dollars ($20,000.00) be paid 
to the General Endowment fund of the Shrinersf Hos¬ 
pitals for Crippled Children, so same can be placed at 
interest so $1,000.00 per year can be realizec}, this 
Twenty Thousand Dollars, also, as stated above is to 
be paid in and known as the W. Freeland and Mabel 


Kendrick Endowment Fund for the Shriners’ 
pitals for Crippled Children. 

Paragraph numbered twelve of the will provides: 


Hos- 


“All the rest, residue and remainder of my estate 
of every kind and description, wheresoever situate, 
real, personal or mixed of which I may die seized or 
possessed, or have any title to or interest in at the time 
of my death, and all real estate other than my! home 
at 1001 Irving St., N. W., and also all insurance poli¬ 
cies on my life, payable to my estate, or to which my 
estate may be entitled at the time of my death, and 
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any and all proceeds from the sale of any property of 
any kind whatsoever, I give, devise and bequeath, ab¬ 
solutely and in fee simple, to my Sisters and Brothers, 
including the shares of stock and trust certificates in 
the corporation known as Lansburgh and Brother given 
and bequeathed to my Sisters and Brothers, after the 
ten years of the trust the dividends of which or such 
part thereof as may be required, shall be used and ap¬ 
plied to the payment of the monthly and other sums 
payable to Mrs. Mary E. McCalley, Miss Edna E. 
Sellens, Miss Hallie J. MacArthur, The Masonic and 
Eastern Star Home, and other bequests herein set 
forth, including the purchase and maintenance of a lot 
in the said cemetery, the purchasing of a stone to be 
erected thereon and after five, or rather within a 
period of five years a Mosoleum be built, upon the lot, 
my remains disinterred and placed therein, it being my 
full intent and purpose to give, devise and bequeath 
all of my estate of which I shall die seized and pos¬ 
sessed unto my Sisters and Brothers, subject only to 
the Legacies, bequests and payments in this will set 
forth.” 


The Imperial Council of the Ancient and Arabic Order 
of Nobles of the Mystic Shrine for North America, a cor¬ 
poration, was designated as defendant No. 6. The Shrin- 
ers' Hospitals for Crippled Children, a corporation, was 
by order of Court entered below permitted to intervene 
as party defendant instead of the Imperial Council of the 
Shrine. 

This appeal is prosecuted by the brothers and sisters of 
the decedent other than those who accepted appointments 
as Executors and Trustees and by the legatees and devisees 
referred to in the fourth (4th), fifth (5th) and sixth (6th) 
paragraphs of the will. 
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ARGUMENT AND AUTHORITIES 


j 

I 


What was the intention of the Testator? 

i 

i 

i 

Henry Lansburgh was unmarried. He was one mem¬ 
ber of a large family of brothers and sisters each of whom 
has substantial estates. He was a part owner of one of 
the largest and most prosperous department stores in the 
District of Columbia. The dividends declared prior to the 
death of the decedent were eight per cent (8%) annually 
(R. 147). The corporation had a total issue of ! thirty 
thousand (30,000) shares of capital stock at the time of 
the death of the testator. When the company was orig¬ 
inally incorporated the capital stock amounted to only six 
thousand (6,000). The increase in the original capitali¬ 
zation was made entirely out of profits from the business. 
No additional capital was ever introduced into the business 
since its formation. It was highly successful and profit¬ 
able (R. 169). | 

The decree of the lower Court should be sustained as it 
complies in every particular with that cardinal rule of con¬ 
struction which requires little authority to sustain it, namely 
“The intention of the testator must govern the construc¬ 
tion of his will where that intention violates no positive 
rule of law or is not prohibited by public policy.” i 
The will of the decedent is drawn in his own hand writ¬ 
ing and the point has been made that greater latitude be 
given in arriving at the intention of the testator by reason 
of the fact that he was a layman and drew his own will. 
It is submitted that in no way can this fact alter a plain, 
unambiguous and well defined intent clearly and properly 
expressed by the testator. However this may be, a casual 
inspection of the will discloses that it is pregnant with legal 
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terminology. The introduction is in the usual technical 
form. So is the residuary clause. Also are the concluding 
paragraphs of the will wherein the Executors are *‘nom¬ 
inated, constituted and appointed”, as well as the testi¬ 
monial clause, and that the decedent carefully signed each of 
the nine pages of his will. The attestation clause is in due 
form. Although only two witnesses are necessary for a 
valid will in the District of Columbia care was taken by 
the testator to have three sign the same thereby satis¬ 
fying the requirements of other jurisdictions respecting de¬ 
vises of realty (R. 26-32). It cannot be said that he was 
ignorant of the meaning of this technical language, legal 
terminology and requirements. He must have appreciated 
their significance. 

It is unnecessary for the Court to take into consideration 
whether the corporation was a closed one or whether or 
not any of the stock had ever been given to anyone not a 
member of the family or sold in the open market in arriv¬ 
ing at the real and true intention of the testator. Happily 
this successful business man stated his very intention in 
the residuary clause for the Court in the following language: 

“* * * it be my full intent and purpose to give, 

devise and bequeath all of my estate of which I shall 
die seized and possessed unto my Sisters and Brothers, 
subject only to the legacies, bequests and payments in 
this will set forth.” (R. 31.) 

The problem of arriving at a testator’s intention which ordi¬ 
narily confronts the Court is solved by the testator in the 
use of the above language. He constructs for the Court 
the light houses that point to the harbor wherein his inten¬ 
tion is anchored. Giving practical effect to that language 
without distinguishing as to the priority among legatees 
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and devisees other than the brothers and sisters it can be 
safely contended that the testator said to his brothers and 

i 

sisters and meant it, “that you may take my entire;estate, 
real and personal, but in so doing you must pay all of the 
bequests and legacies and satisfy the devises I have made; 
you take it all when you pay all.” 

The decedent knew that his brothers and sisters were 
blessed with an abundance of the material things of life. 
He knew the objects of his charity in life and he exempli¬ 
fied this cardinal virtue in death. His will was made at a 
time when he was Illustrious Potentate of Almas Temple 
as will appear on the face of the original will. It requires 
very little mathematics to reach the intention and conclusion 
of the testator with respect to the bequests to the Shriners’ 
Hospitals for Crippled Children. The Code of Laws for 
the District of Columbia provides that an estate should be 
settled after the expiration of one year. That provision 
must have been in mind because the testator directs that 
$1,000.00 be paid at once to this appellee and that t^ie fur¬ 
ther sum of $20,000.00 be paid within one year after his 
demise so that the same can be placed at interest ( 3 %) so 
$1,000.00 per year can be realized (R. 26-27). It was his 
intention that from the time of his death until time should 

i 

be no more that the Shriners’ Hospitals for Crippled Chil¬ 
dren would receive $1,000.00 yearly from his estate. j There 
was to be no interruption of this program by virtue of any 
provision of the Code of Laws for the District of Colum¬ 
bia. It cannot be successfully contended, as the brothers 
and sisters of the decedent would desire, that the gift in 
trust to them is not burdened with the payment of inter¬ 
vening bequests and legacies and that those intervening be¬ 
quests and legacies must be satisfied out of dividends alone. 
Truly it may be assumed that the testator thought that his 
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dividends might be sufficient to meet these payments, but in 
giving his estate to his brothers and sisters he gave it to 
them on condition that they first pay the legacies and be¬ 
quest in his will set forth (R. 31). The charge was one 
in personam as well as in rem. The testator could not con¬ 
trol the dividends or income from the principal asset of his 
estate after his death. The stockholders and Directors were 
in complete control of the corporation. They might by their 
action declare no dividends but create a surplus. They could 
have appointed each stockholder an officer of the corpora¬ 
tion with a salary that would consume all earnings. Hence, 
it was his real intention that every legacy, bequest and 
every devise be satisfied in toto before his brothers and sis¬ 
ters should share in any part of his estate. Such construc¬ 
tion does not violate the cardinal rule of law whereby prac¬ 
tical effect is given to the testator's intention. It is sub¬ 
mitted that no authority is submitted in the brief filed by 
one group of the appellants that does violence to the con¬ 
struction of the will by the Court below with respect to the 
intention of the testator. It must be remembered that 
authorities are of little aid to the Court as the phraseologies 
of wills are at variance. In a recent decision of the Court 
of Appeals it is clearly shown that the Court frowns upon 
indulging in technicalities and nice distinctions and insists 
on a construction that would not in effect result in substi¬ 
tuting the will and intention of the Court for the will and 
intention of the testator. 

Chief Justice Smyth of the Court of Appeals of the 
District of Columbia speaking for the Court in the case 
of W. L. & T. Co. vs. Convention of P. E. Church, 54 App., 
D. C. 14, 19, 20 says: 

“Moreover, it is manifest what the intention of the 

testator was. If his intention does not conflict with 
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any rule of law or public policy, and we have seen 
that it does not, it is the court’s duty to be diligent 
in seeing that it is obeyed. Nice distinctions by which 
the clearly stated will of a testator would be defeated 
should not be resorted to or encouraged.” 

| 

The above rule is recognized in Carr v. Washington Old 
Dominion Ry., 44 App. 533; also in Johnston v. WL L. T. 
Co., 33 App. D. C. 242. It is a fundamental rule pf con¬ 
struction that all parts of a will must be considered for the 

i 

purpose of arriving at the intention of the testator and when 
the intention is found it must prevail if not contrary to 
law. (Wells v. Brown, S. C. D. C. 44 W. L. R. 214; also, 
Montgomery v. Brown, 25 App. D. C. 490.) This rule 
makes significant the language in the residuary clause of 
this will making the gift to his brothers and sisters subject 
only to payments set forth in the will. If the Courts should 
construe the language first used in conflict with the language 
in the residuary clause of the will the rule is that the pos¬ 
terior of two repugnant clauses in a will must prevail. 

The primary fund out of which this legacy is to fce paid 
is designated in the residuary clause of the will as the divi- 

__ i 

dends from the stock of Lansburgh and Brother. Any part 
or portion remaining over is to be divided equally among the 
residuary legatees. It has been held that where a legacy is 
payable out of the income from a fund and the inpome is 
insufficient, the corpus is responsible, especially should such 
rule prevail in this case because of the fact above pointed 
out that the gift of the bulk of this estate and that! which 
proves to be the bone of contention, namely, the stock of 
Lansburgh and Brother, is made to his Brothers and Sis¬ 
ters after the payment of bequests he designates and sub¬ 
ject only to them. Therefore, it is submitted that! before 
the residuary legatees or before the Brothers and! Sisters 

i 

i 

j 
i 

i 

i 

i 

j 

i 

i 


9 


referred to in the second and unnumbered paragraph re¬ 
ceive any portion of the estate they and the Executors must 
first comply with the directions of the testator, that is to 
say, they shall receive nothing until after the payments are 
made and what they receive shall be subject to the pay¬ 
ments having been made. 

“Where a pecuniary legacy was made payable out 
of the estate of testator after the death of his wife, 
who was the sole executrix, legatee and devisee for 
life, and the personal estate was of small value, the 
legacy was properly held a charge upon the real es¬ 
tate. (O’Brien v. Daugherty, 1 App. D. C. 148; 21 
W. L. R. 627.)” 

If the residuary clause is considered at the beginning of 
the will and the second but unnumbered paragraph consid¬ 
ered last, this conclusion is inescapable. I respectfully sub¬ 
mit that it was the intention of the testator from a reading 
of these paragraphs in connection with the entire will, first, 
that all these objects of his bounty should receive the be¬ 
quests he provided for them and whatever might be left 
should then go to the Brothers and Sisters. The estate is 
solvent and if the stock is sold to the Brothers and Sisters 
at the appraised valuation by mathematical calculation every 
bequest specified in the will can be paid and there will still 
be left considerable assets to care for the annuitants and 
for equal distribution to the residuary legatees. If such a 
construction is placed upon the will requiring the above 
action to be taken the mechanics of the operation are re¬ 
duced simply to the investment of the proceeds of the sale 
of the stock, at the appraised valuation, so as to secure the 
gift of $21,000.00 with interest to the Shriners’ Hospitals 
for Crippled Children and at the same time secure income 


10 
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I 

i 

sufficient to pay the annuities for the lives of the legatees 
referred to in paragraphs four, five and six of the will, then 
the corpus of the latter fund from which the annuities are 
paid can after the ten-year period for the trusts be dimin¬ 
ished and distributed equally among the Brothers and! Sis¬ 
ters leaving intact only such a sum as may be required for 
the life annuitants and as each of the annuitants die the 
corpus may then be reduced pio tanto. 

j 

THE LEGACY TO THIS APPELLEE IS; 

DEMONSTRATIVE j 

i 

i 

It is respectfully submitted that the gift set forth in para¬ 
graph one of the will meets all the requirements of a dem¬ 
onstrative legacy. It is payable first out of the income of 
the stock of Lansburgh and Brother then out of the corpus 
of the stock and payable in all events in case of their fajlure 
out of the general assets of the estate. It is demonstrative 
within the meaning of the decision of the Supreme Coui’t of 
the United States in the case of Kenaday v. Sinnott, 1179 
U. S. 606-618, a case arising out of the District of Columbia 
in which Mr. Chief Justice Fuller, speaking for the Cpurt, 
said: 

j 

“A legacy of quantity is ordinarily a general legacy; 
but there are legacies of quantity in the nature of spe¬ 
cific legacies, as of so much money, with reference to 
a particular fund for payment. This kind of legacy is 
called by the civilians a demonstrative legacy; and it 
is so far general, and differs so much in effect from 
one properly specific, that if the fund be called in or 
fail, the legatee will not be deprived of his legacy,; but 
be permitted to receive it out of the general assets; yet 
the legacy is so far specific, that it will not be liable 
to abate with general legacies upon a deficiency of 
assets.” 


| 

| 

i 
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“In Wilcox v. W'ilcox, 13 Allen, 238, Wells J., said: 
Courts do not incline to construe legacies to be specific 
and will not do so unless such be the clear intention 
of the testator. * * * If a legacy be given, with 

reference to a particular fund only, as pointing out a 
convenient mode of payment, it is to be construed as 
demonstrative and the legatee will not be disappointed 
though the fund wholly fail.” 

In the Maryland case of Gellbach v. Schively, 67 Md. 
498, from which State the general practice in probate mat¬ 
ters in the District of Columbia arose, Chief Justice Alvey 
speaking for the Court said: 

“Ordinarily, a legacy of a sum of money is a gen¬ 
eral legacy; but where a particular sum is given, with 
reference to a particular fund for payment, such leg¬ 
acy is denominated in the law a demonstrative legacy; 
and such legacy is so far general, and differs so materi¬ 
ally in effect from one properly specific, that if the fund 
be called in or fail, or prove to be insufficient, the 
legatee will not be deprived of his legacy, but will be 
permitted to receive it out of the general assets of 
the estate. Dugan v. Hollins, 11 Md. 77. But such 
legacy is so far specific that it will not be liable to 
abate with general legacies, upon a deficiency of as¬ 
sets, except to the extent that it is to be treated as a 
general legacy, after the application of the fund desig¬ 
nated for its payment.” 

THIS APPELLEE IS ENTITLED TO INTEREST 

Interest recoverable on legacy payable on a fixed date. 

The decree of the lower Court (R. 157) directs: 

“That, under the terms and provisions of paragraph 
numbered (1) of said last will and testament, the de¬ 
fendant, Shriners’ Hospitals for Crippled Children, a 
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body corporate, was entitled to be paid the sum of 
One Thousand Dollars ($1,000.) on December 7, 1925, 
and the further sum of Twenty Thousand Dollars 
($20,000) on November 29, 1926/’ j 

i 

i 

The decree further directs that interest be paid frorri the 
dates the payments are directed to be made (Rec. 157).! 

In addition to the authorities cited by the Trial Court 
in the opinion it is the general rule of law that interest runs 
after the expiration of one year where no particular time 
is named as to when it shall commence but where the will 
provides directions as to when a legacy is to be paid those 
periods of payment are controlling as to the dates when 
interest should begin (3 C. J. p. 209, Sec. 20), (2 R. (b. L. 
Sec. 9, p. 15). The Executors qualified on December 7, 
1925. The direction that one thousand dollars ($1,000) 
be paid this appellee immediately was payable as of j that 
date and interest should run from that date. The direc¬ 
tion regarding the payment of $20,000.00 is within one 
year after his demise. It is submitted that the Court below 
was correct in his ruling in holding that interest should 
run on the bequest of $20,000.00 one year after the death 
of the decedent, namely, from November 29, 1926 (R. 153- 
154). In support of this, the English case of Houghton 
vs. Franklin , 1 Sim & St. is cited. And in Wiggin vs. 
Swett, 6 Mete. (Mass.) 194, where an annuity was given 
payable quarterly, it was held that the first installment; was 
due three months after the death of the testator. 

A case that throws some light on the general subject is 
that of Reid vs. Dodge, 44 App. D. C. 558, where the 
trustees were directed to invest the sum of $10,000 and 
use the income therefrom for the support and education 
of testator's grandson. A suit was brought for an account¬ 
ing, the trustees contending that the plaintiff was not en- 
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titled to any income the first year, because they were en¬ 
titled to the whole of the year to ascertain the condition 
of the estate, to gather the assets and discharge its lia¬ 
bilities that as a rule legacies do not draw interest until 
due and payable, and when no time is fixed, they are not 
due and payable until one year after the death of the tes¬ 
tator. The trustees, however, conceded that there were 
three exceptions to the rule, the second exception being 
“where the gift is of an annuity” (p. 561). The Court 
held that the legatee was entitled to the income from the 
fund from the date of the death of the testator, and he was 
allowed 5 % interest upon the $10,000 from that date. 

It may be stated as a general proposition that pecuniary 
legacies bear interest from the time due by the terms of 
the will. Kent vs. Dunham, 106 Mass. 586. The language 
of this case is quoted in the recent case of Parkhurst vs. 
Ginn (Mass. 1917) 117 N. H. 202, as follows: 

Interest is payable upon pecuniary legacies from 
the time when, by the terms of the will, or by rules 
of law, they become due and ought to be paid. 

The Courts generally agree that pecuniary legacies, in the 
absence of directions in the will, are payable at the end of 
a year and thereafter bear interest. 

In Welsh vs. Brown, 43 N. J. L. 37, it said that general 
legacies are to be satisfied at the expiration of one year 
from the death of the testator, and interest will not be 

i- 

computed prior to that time unless there be a clear expres¬ 
sion of intention that it shall be reckoned from an ante¬ 
cedent time or event; but that to this general rule there 
are well established exceptions. Among these exceptions 
is the case of the bequest of an annuity, the Court saying 
(p. 40): 
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Where the bequest is of an annuity, in the absence 
of any direction to the contrary, the annuity will com¬ 
mence from the death of the testator, and the first pay¬ 
ment becomes due at the end of the first year from 
that event. In this respect an annuity differs from 
a general legacy; for a general legacy, not being pay¬ 
able out of the testator's assets before the end of i the 
year from the testator’s death, no interest will be .due 
thereon until the expiration of the second year. 

i 

This rule is seemingly recognized in this jurisdiction in 
the case of Reid vs. Dodge, supra. j 

It is well settled in the District of Columbia that, pe¬ 
cuniary legacies bear interest at 6 % from one year after 
the testator's death, Powell vs. Drake, 19 D. C. Rep. <334. 
In this case (p. 337) Justice Hagner speaking fori the 
Court, quotes with approval the language of Judge Miller, 
in Bndd vs. Garrison, 45 Md. 420. 


“There can be no doubt that a pecuniary legacy bears 
interest from the time at which it is, by the terms of 
the will, made payable, and if no time of payment is 
fixed by the will, it is payable within the time limited 
by the law, and bears interest from that date—thait is, 
from the expiration of one year after the testator's 
death." 

i 

i 

i 

The District Court in this case also recognizes that there 
are exceptions to this rule that interest does not commence 
until the expiration of a year where no time of payfiient 
is set out in the will. 

In Cooke vs. Meeker, 36 N. Y. 15, cited with approval 
in Reid vs. Dodge, supra, the court stated the common law 
rule to be that interest upon a legacy commences only at 
the expiration of a year from the testator's death, but says: 


i 

i 


i 



“If, however, an annuity is given it shall commence 
immediately from the death of the testator, and con¬ 
sequently the first payment shall be made at the ex¬ 
piration of a year next after that event.” 

In McWilliams vs. Falcon, 59 N. C. 235, it is held that 
a demonstrative legacy draws interest from the death of 
the testator, the fund from which it is paid being produc¬ 
tive. 

In Guion vs. Guiou, 5 Ohio Dec. 205, it was held that 
legacies will bear interest from the time named by the tes¬ 
tator for their payment. 

In Good Sam. Hosp. vs. Miss Valley Trust Co. (Mo.) 
117 S. W. 637, it is said that interest on legacies is the 
compensation allowed for the deprivation of a legacy be¬ 
yond the period when it is payable under the will or by 
statute; and in Kent vs. Dunham, supra, the Massachusetts 
Court said, “It is an incident to the principal demand, and 
is not imposed upon the executor for neglect.” 

The Courts of Pennsylvania, South Carolina, Michigan, 
Virginia, and Connecticut have adopted the rule of allow¬ 
ing interest on annuities from the time when they become 
payable, and no good reason is apparent why the legacy 
of an annuity should differ in this respect from any other 
pecuniary legacy. 

In Brotzman f s Estate (Pa.) 19 A. 546, an annuity was 
given to the wife and daughter “out of the proceeds of 
the ore-bed” if in the opinion of the executors the devises 
to them were insufficient. The court said that this was a 
distinct charge upon the land; that the respondent whose 
land was thus charged knew of the insufficiency of the 
devises, and that no authority was needed to sustain the 
proposition that the annuities being payable annually, in¬ 
terest on the arrears should be allowed. 
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In Re Flickwir’s Estate, (Pa.) 20 A. 518, the court 
considered the statute to the effect that legacies if no time 
be limited for their payment and deemed payable at the 
expiration of a year from the death of the testator,! and 
held that it was a mere rule of convenience and did not 
apply to a bequest of a sum in trust to pay the interest or 
income to the legatee for life, but that such interest ac¬ 
crued from the death of the testator. The court in Effect 
said that there was no inherent equity in mulcting the 
primary legatees of a solvent estate in a year's income for 
the benefit of the residuaries, presumable the lowest in the 
scale of the testator's intended bounty. 

In Stringer vs. Stevens, 146 Mich. 187, 10 Ann. Cas. 
377, (and note) the sum of $100 per year was left to the 
widow as a charge upon land devised to the son. The 
Court, in considering the matter of interest, said (p. 339) : 


The money was due the widow annually. We think 
it but justice to require the legal rate of interest to be 
paid by the devisee in default, who was in the enjoy¬ 
ment of the estate. 

i 

In Stephenson vs. Axson, S. C. Eq. 269, 273, the South 
Carolina Courts held the annuitants entitled to interest on 

i 

the arrears of their annuities from the time when they re¬ 
spectively became due, saying: j 


It is a rule of universal application both in law and 
in equity, that a sum certain, payable on a day cer¬ 
tain, bears interest from that day. 

In Wilde vs. Wilde, 58 How. Pr. 71, 74, the New York 
court said that the general rule is that interest begins to 
run from the date the legacy becomes due. 
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In Wilcox vs. Wilcox, 106 Va. 626, 56 S. D. 588, the 
syllabus is as follows: 

Under the terms of the will in this case the annuity 
given by the testator to his daughter continued only 
for a period of five years. The annual payments not 
having been made, she is entitled to interest on each 
annual payment from the time it becomes due and pay¬ 
able. 

The Virginia court in terms adopts what it says is the ma¬ 
jority rule in this country. 

In Bridgeport Trust Co. vs. Fowler, Conn. 128 A. 719 
it was held that where the testator bequeathed certain 
moneys to be held in trust and the income paid to designated 
beneficiaries, such bequests bear interest from the date of 
the testator’s death. 

In re Gehring’s Will ( Wis.) 192 N. W. 36, the will re¬ 
quired the executrix to pay over to the widow all the income 
at the end of each year. Held: Executrix properly charge¬ 
able with interest on all sums, which she failed to pay. 

It is respectfully submitted that the will in no uncertain 
language as held by the Court below cites the dates when 
the respective payments to legatees should be made. The 
testator having fixed the date of payment and the estate 
being entirely solvent, interest from that date should be al¬ 
lowed. This Court has recognized this rule in a recent case 
(Caton, et al, vs. American Security and Trust Company, 
Executor and Trustee, et al, decided May 26, 1927, 57 App. 
D. C. 279) with numerous authorities cited therein. In that 
case it was held: 

‘‘While the general rule is that legacies begin to draw 
interest one year after the death of the testator, at 
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which time, in the absence of any provision in the will, 
they are presumed to be payable, this rule has no appli¬ 
cation where the will, as a whole, interpreted in the 
light of the surrounding circumstances, discloses a dif¬ 
ferent intent on the part of the testator.” 

1 

No question of equity presents itself in view of the con- 

i 

struction of the will placed upon it by the lower Court. The 
testator knew the objects of his bounty and directed what 
portions of his estate should go to them. It does not be¬ 
hoove the residuary legatees to complain that by their re¬ 
nunciation their brother and sister elected to delay the ad¬ 
ministration of the estate by the filing of a bill to cpnstrue 
the will. It was beyond the power of the appellees; to ex¬ 
pedite the settlement. The members of this closed i corpo¬ 
ration had control of the case. Nothing has been done to 
delay. Unless the decree of the lower Court is affirmed it 
is respectfully submitted that the will of the testator will be 
defeated in that this appellee which was the object of the 
testator’s largest bounty will be denied the income of 
$1,000.00 per year from the death of the testator as pro¬ 
vided for in his will. 

| 

| 

i 

CONCLUSION 

i 

i 

The decedent was honored in his lifetime by this appellee. 
His last will and testament was drawn on the stationery of 
the organization of this appellee. He loved and provided 
for its charity in life. He made clear provision for it in 
his will after his death. No niceties of construction that 

i 

have been urged by the brothers and sisters who are well 
provided for in their own right should be indulged in to 
delay or thwart the construction of the will of the decedent 


i 
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as placed on it by the testator himself and the lower Court. 
The reasoning in the opinion of the learned trial Justice and 
the abundance of authority submitted show that it was the 
real intention of the testator that the bequests to this ap¬ 
pellee was demonstrative in character and should bear in¬ 
terest from the respective dates the testator directed their 
payments. 

Respectfully submitted, 

J. Petty Donovan, 
Attorney for Appellee. 
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IN THE 


Court of Appeals, ^District of Columbia 


October Term, 1928. 


No. 4852. 


Lester Lansburgh, et al., Appellants, 

versus i 

i 

Solomon Lansburgh and Minnie Goldsmith, Execu¬ 
tors, et al., Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

i 

I 


Joint Brief on Behalf of the Baptist Home of the Dis¬ 
trict of Columbia, the Presbyterian Home for the 
Aged, the Aid Association for the Blind of the 
District of Columbia, Associated Charities, the 
Masonic and Eastern Star Home of the District of 
Columbia, the Methodist Home of the District of 
Columbia, Saint Vincent’s Orphan Asylum, Bodies 
Corporate, and James Shera Montgomery, John 
C. Palmer, Charles E. Fultz, W. S. Abernethy. 


' PRELIMINARY STATEMENT. 

This case is before the Court on appeal from the 
Supreme Court of the District of Columbia in Equity 
case No. 46,519. j 


i 

i 

I 


STATEMENT OF FACTS. 


Henry Lansbnrgh, a resident of the District of Co¬ 
lumbia, departed this life on the 29th day of Novem¬ 
ber, 1925, his last will and testament bearing date of 
February 24th, 1923 (Rec. pp. 26-31). 

The decedent left real estate, at the time of his 
death, of an estimated market value of fifteen thousand 
eighty-seven dollars and sixty-five cents ($15,087.65) 
(Rec. p. 168), and personal estate of an estimated mar¬ 
ket value of two hundred twenty thousand three hun¬ 
dred fourteen dollars and seventeen cents ($220,314.17) 
(Rec. p. 9). Of this amount of personal estate, two 
hundred six thousand four hundred dollars ($206,- 
400) was represented by a holding of two thousand 
sixty-four (2,064) shares of capital stock in the cor¬ 
poration of Lansburgh & Brother. This stock upon 
the testimony of Rutherford B. H. Lyon, testifying on 
behalf of the plaintiffs in the trial Court, is of an esti¬ 
mated market value of one hundred dollars ($100.00) 
per share (Rec. p. 168). In the year 1925, the year 
of Henry Lansburgh’s death, the corporation paid eight 
per cent (8%) dividends on its capitalization; in the 
year 1926 it paid seven per cent (7%), and in the last 
two years it has paid only four per cent (4%) on its 
capitalization (Rec. p. 169). The total amount of divi¬ 
dends received since the death of the testator is the 
amount of thirty thousand four hundred seventy-eight 
dollars and seventy-three cents ($30,478.73). This 
amount represents the dividends on his entire hold¬ 
ings received by the executors up to and including the 
dividend received by the executors on March 7th, 1928 
(Rec. pp. 169-170), and does not include the sum of 
four thousand three hundred thirty-seven dollars and 
sixteen cents ($4,337.16) which was advanced to the 
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testator before his death and which was deducted from 
the dividend payable to him on the 19th day of Feb¬ 
ruary, 1926. | 

The cause coming on for final hearing before! Mr. 
Justice Graham, upon the bill to construe the will and 
the answers thereto, it was decreed that certain provi¬ 
sions of the will (Exhibit “A” of the bill) (were dem¬ 
onstrative legacies and constituted a charge both on the 
income and corpus of the two thousand sixty^four 
(2,064) shares of capital stock held by the testator in 
the corporation of Lansburgh & Brother, after thejpay- 
ment of taxes and expenses of administration. Said 
provisions of the will were also held by the Court to be 
a charge upon any remaining general assets, after the 
payment of debts, and cost and charges of administra¬ 
tion (Rec. pp. 156-157, par. 3), except the real estate 
specifically devised. 

| 

ASSIGNMENT OF ERRORS. 

| 

The assignment of errors by appellants, Blajnche 
Singer, et al., so far as deemed material to these ap¬ 
pellees, relate to: j 

1. The alleged failure of the Court to adjudge, or¬ 
der and decree that the legacies contained in the testa¬ 
tor’s will are payable only out of the dividends re¬ 
ceivable on the stock of the testator in the corpora¬ 
tion of Lansburgh & Brother, and do not constitute a 
charge on the corpus of the same (Rec. p. 162). 

2. The alleged error of the Court in requiring, au¬ 
thorizing and directing that the shares of stock, Or as 
many thereof as should be required, bequeathed in 
trust in the second but unnumbered paragraph of said 
will to the appellants as executors and trustees, 
should be sold, pledged or other disposition made 
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thereof, to provide sufficient funds for the fulfillment 
of the provisions one (1) to eleven (11) of the will 
and testament, both numbers inclusive. (Rec. p. 163.) 

The assignment of errors by appellants Mary E. 
McCallev, Edna E. Sellens and Hallie J. McArthur, 
so far as deemed material to these appellees, relate to: 

1. The alleged failure of the Court to decree that 
the legacies, bequests and annuities to these appel¬ 
lants have priority and constitute a first charge or lien 
upon the income and stock of Lansburgh & Brother 
over all other legacies and bequests in said will, sub¬ 
ject only to the payment of decedent’s debts and costs 
of administration (Rec. pp. 164-165, assign. 1 to 3 
inch). 

2. The alleged error of the Court in failing to in¬ 
struct the executors and trustees to pay, or otherwise 
secure the payment to, these appellants, subject only 
to payment of decedent’s debts and costs of admin¬ 
istration (Rec. p. 165, assign. 4). 

QUESTIONS OF LAW RAISED IN THIS CASE. 

The questions of law raised by this appeal deemed 
material to these appellees are: (1) Whether or not 
the provisions of the will are demonstrative legacies 
and as such, constitute a charge upon the income or 
corpus of the fund from which made payable by the 
testator, or both a charge on the income and corpus of 
said fund, and (2) whether or not the provisions con¬ 
tained in paragraphs four (4), five (5) and six (6) of 
the will have priority over paragraphs one (1) to 
three (3) in 
elusive, and 

which these appellees claim. 


lusive and seven (7) to eleven ( 
specifically paragraph^nine 
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ARGUMENT OF LAW. 

j 

1. The Trial Justice Correctly Held That the Legacies 
to These Appellees are Demonstrative and Meet 
All the Requirements Laid Down by the Authori¬ 
ties. 

__ i 

The appellants Blanche Singer, et aL- contend I that 
the bequests in paragraph^ nine 2^-30) 

are general legacies and abate because all the assets 
are specifically devised. In order to comprehend the 
scope of the testator’s intent, and hence the nature of 
the legacies created by the will, it is necessary to state 
a part of the said last will and testament. It is as fol¬ 
lows: 

j 

“After the payment of my just debts and fu¬ 
neral expenses, I give, devise, and bequeath unto 
all my Sisters and Brothers who may be living at 
the time of my death, the shares of stock and trust 
certificates owned by me in the Corporation of 
Lansburgh & Brother, including all of my right, 
title and interest in and to the corporation known 
as Lansburgh & Brother, as represented by; the 
said shares of stock and trust certificates, said 
shares of stock and trust certificates are to be held 
by them, in trust, for a period of ten years, during 
which time they are to share equally, (share land 
share alike), of any moneys left over, after' be¬ 
quests I have covering the period of ten years for 
the trust, which begins at my demise, after which 
the stock and trust certificates are to be equally 
distributed between them (share and share alike), 
sincerely trusting, each w’ill live for many yeaijs to 
enjoy, to the utmost, perfect health.” (Rec. pj 26, 
par. 2) j 

| 

The wilL and testament then provides by paragraphs 
nine ^^ls?^^s: j 


| 

i 

i 

i 

i 



“(10) Reverend James Sliera Montgomery 
Reverend John C. Palmer 
Reverend David Ransom Coveil 
Reverend George F. Dudley 

Reverend Charles E. Fultz 
Reverend James E. Freeman 
Reverend Dr. W. S. Abernethy, Church at 8th and 
H St. each of the above very dear friends are to be given 
$100.00 per year (One Hundred Dollars per year) to be 
placed at interest at 6% the interest only to be used in pur¬ 
chasing flowers for the sick, so that at the end of ten years 
the sum of $60.00 per year may be used for the purpose.’’ 

twelve (12), as tonows (itec. p. 6V): 

“All the rest, residue and remainder of my es¬ 
tate of every kind and description, wheresoever 
situate, real, personal or mixed, of which I may 
die seized or possessed, * * *, I give, devise and be¬ 
queath, absolutely and in fee simple, to my Sisters 
and Brothers, including the shares of stock and 
trust certificates in the corporation known as Lans- 
burgh and Brother given and bequeathed to my 
Sisters and Brothers, after the ten years of the 
trust the dividends of which or such part thereof 
as may be required, shall be used and applied to 
the payment of the monthly and other sums pay¬ 
able to Mrs. Mary E. McCalley, Miss Edna E. Sel- 
lens, Miss Hallie J. McArthur, The Masonic and 
Eastern Star Home, and other bequests herein set 
forth, including * * *, it being my full intent and 
purpose to give, devise and bequeath all my estate 
of which I shall die seized and possessed unto my 
Sister and Brothers, subject only to the Legacies , 
bequests and 'payments in this will set forth.” 

The testator in his will has sufficiently indicated the 
gift and has unquestionably pointed out the fund from 
which the gift is to be paid. The second but unnum¬ 
bered paragraph, bequeaths to the Sisters and Brothers 
the shares of stock in the corporation of Lansburgh • 
and Brother, “in trust” for a period of ten years dur¬ 
ing which time they are to share equally (share and 
share alike) of any moneys left over after bequests 
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covering the period of the ten years for the trust, which 
begins at the testator ’^demise, and by paragraph^num- 
bered nine (9f^uieiestatoT gave to each of these ap¬ 
pellees, among other charities, “$100.00 per year for 
ten years (one hundred dollars per year fori ten 
years) ”, by this language tying the gift with the trust 
provision, both to run for a period of ten years,! and 
clearly indicating and pointing out the fund from wthich 
the leg ac ies are to be payable. Paragraph^numfiered 
nine (9^JwlTenfallemwith the provisions of paragraphs 
numbered two (2), (second unnumbered paragraph), 
and twelve (12) create demonstrative legacies in f^vor 
of these appellees and as such abate only when specific 
legacies abate. The question of abatement necessarily 
implies insufficiency of funds and can only arise Upon 
that condition, or upon the failure of the fund from 
which designated payable. Demonstrative legacies have 
been defined by our local courts. In the case of Plant 
v. Donaldson, 39 App. D. C. 162, the court said: 

i 

“A specific legacy is a bequest of a particular 
thing, or a specified part of the testator’s property 
as distinguished from all others of the same kind. 
If the will indicates not the gift of the specified 
part of the estate, but its designation only,: as a 
certain interest or fund from which the bequest 
shall be primarily paid or satisfied it is a demon¬ 
strative legacy.” 

j 

In the case of Douglass v. Douglass , 13 App. D. C. 
21, the court used this language: 

j 

“If the language of the will indicates, not the 
gift of the specified article or part of the estate, to 
the extent of the value stated, but its designation 
only, as a certain interest or fund from which the 
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bequest of money, or amount of value, shall be pri¬ 
marily paid or satisfied, it becomes a demonstra¬ 
tive legacy * * *. In this, as in every other ques¬ 
tion on the construction of wills the intention of 
the testator is the object to be ascertained; and 
this is to be gathered, not from the words of the 
particular clause alone, but from all the others go¬ 
ing to constitute the whole will and to disclose the 
complete purpose of the testator.” 

The Supreme Court of the United States in the Case 
of Kenaday vs. Sinnott, 179 U. S. 606, 45 L. Ed. 339 in 
which it reversed a decision of the District of Colum¬ 
bia Court of Appeals concerning the final account of an 
executrix (14 App. D. C. 1) quotes the following defini¬ 
tions of demonstrative legacies: 

‘‘And so Alvey, Ch. J., in Gelbacli v. Shively, 67 
M3. 498, 10 Atl. 247: 16 Ordinarily, a legacy of a 
sum of money is a general legacy; but where a par¬ 
ticular suip is given, with reference to a particular 
fund for payment, such legacy is denominated in 
the law a demonstrative legacy; and such legacy is 
so far general, and differs so materially in effect 
from one properly specific, that if the fund be 
called in or fail, or prove to be insufficient, the 
legatee will not be deprived of his legacy, but he 
will be permitted to receive it out of the general 
assets of the estate. Dugan v. Hollins, 11 Md. 77. 
But such legacy is so far specific that it will not 
be liable to abate with general legacies, upon a de¬ 
ficiency of assets, except to the extent that it is 
to be treated as a general legacy, after the applica¬ 
tion of the fund designated for its payment. Mul¬ 
lins v. Smith, 1 Drew & S. 204; 2 Wms . Exrs. 995. 
The authorities seem to be clear in holding that 
whether a legacy is to be treated as a demonstra¬ 
tive legacy, or is one dependent exclusively upon a 
particular fund for payment, is a question of con- 
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struction, to be determined according to what may 
appear to have been the general intention of the 
testator. * * * It is certainly true, as a general 
proposition, as was said by the Vice Chancellor 
in Dickin vs. Edwards, 4 Hare 276, that whbre a 
testator bequeaths a sum of money in such a man¬ 
ner as to show a separate and independent inten¬ 
tion that the money shall be paid to the legatee at 
all events, that intention will not be held to be con¬ 
trolled merely by a direction in the will th^t the 
money is to be raised in a particular way, or out 
of a particular fund”. 

i 

Further definitions and examples of demonstrative 
legacies are given in an exhaustive note in 11 L. K. A. 
(N. S.) 61. | 

According to paragraph five (5) of the bill filed by 
the executors and trustees in the lower court (Rec. pp. 
8-9) the decedent left an estate consisting of approxi¬ 
mately $235,401.82, and subsequently dividends j have 
been declared in the amount of approximately j $34,- 
815.89, making a total estate of some $270,217.71. There 
being no question of the solvency of the estate, anjd the 
fund from which the legacies are payable clearly 
pointed out and held in trust by the trustees for the 
purposes as declared by the testator in his will, counsel 
for appellees respectfully submit that there is no ques¬ 
tion of abatement in this case. 

II. The Corpus of the Stock Held by the Testator in 
the Corporation of Lansburgh & Brother as!Well 
as the Income is Charged With the Payment of 
the Legacies to These Appellees. 

i 

The will was inartificially drawn but its various pro¬ 
visions taken together put it beyond a doubt that the 
testator intended to dispose of all his property and 
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i 

i 


i 
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that he intended that the various legacies were to be 
paid out of the corpus of the stock as well as the income 
therefrom held in the corporation of Lansburgh & 
Brother. If he did not so intend, then the Court must 
construe the unqualified language of the testator as 
used in paragraph twelve (12) of the will, namely, 
“subject only to the legacies, bequests and payments 
in this will set forth” shall be of no avail (Rec. p. 31). 

Where legacies are given and a certain fund is 
pointed out for payment the corpus as well as the in¬ 
come of the designated fund is charged with the pay¬ 
ment of the legacies. This rule is well established 
both in England and the United States. 

In the case of Birch v. Sheratt, (1867) L. R. 2 Ch. 
644, Reeves, L. R. 4 Eq. 58, where the testator gave his 
real and personal estate “upon trust that they * * * 
raise the annual sum of £100 and pay same in quarterly 
installments to my dear mother and her assigns during 
her natural life”, and upon certain other trusts, the 
Court held that the annuitants were entitled to have 
the deficiencies in income made good out of the corpus, 
although as indicated by the court, the testator may 
have been perfectly satisfied in his own mind that the 
income would be sufficient to pay the annuity. 

The following English cases are in accord: Boyd v. 
Buckle (1840) 10 Sim. 595—59 Eng. Reprint, 746; In 
Re Buchanan (1915) 1 Irish Rep. 95. 

In the case of Gee v. Gee (1903) 204 Ill. 588, 66 N. E. 
515, Aff. (1903) 107 Ill. 313, the testator made a gift to 
his daughter of $600.00 per year 4 4 to be issuing and 
payable out of the real estate devised to my son” * * * 
and devised to his son the realty in question 4 4 subject 
to said annuity.” It was held that the annuity was a 
charge on the corpus as well as the income. 
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The following cases are in accord: Additon v . Smith, 
(1891) 83 Me. 551, 22 Atl. 470; Merriam v. Merriam 
(1900) 80 Minn. 254, 83 N. W. 162; Coopers Estate 
(1892) 147 Pa. 322, 23 Atl. 456; in this case the testa¬ 
tor made a gift of his property in trust to pay his 
wife $10,000.00 per annum and it was said that the 
widow’s right to receive the sum yearly as directed in 
the will was not in any manner dependent upon the 
amount of money yielded by the estate. Alsd, see 
Overton v . Lea (1902) 108 Tenn. 505, 68 S. W.I250; 
Blackmore v. Blackmore, 187 HI. 102, 58 N. E. 410. 

The term “annuity” has been in each of these cases 
applied to a yearly payment to a person, but j in a 
legal sense a periodical payment out of a trust fund 
is upon the same footing with annuities as defined at 
common law. 

Having reference to the dividends receivable and the 
relative amount of the legacies and annuities payable 
yearly and the question of whether or not the legacies 
and bequests were payable out of the income or corpus 
of the stock held by the testator, or both out of tie in¬ 
come and corpus, the trial Justice said (Rec. ppj 147- 
148): i 

‘ c The first and guiding rule to the interpretation 
of this will is to ascertain, if possible, the intent 
of the testator; then, if such intent can be carried 
out without the violation of the law, it should be 
done. Another rule of construction is that the 
court should place itself in the shoes of th^ tes¬ 
tator at the time he made his will. It appears 
from the testimony that, at the time this will was 
made, and at the time of testator’s death, thb said 
stock was paying annual dividends of at least 8 
per cent. If such dividends had continued, there 
would have been ample to have paid all annuities 
provided for, with a very considerable amount for 


i 
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distribution to the residuary legatees. However, 
since the death of the deceased, the corporation 
has embarked upon a policy of reducing the divi¬ 
dends and covering greater amounts into surplus 
and, accordingly, the dividends, as now paid, are 
not sufficient to pay the annuities and other sums 
provided. It is not reasonable to assume that the 
testator, knowing the great value of his holdings, 
should have such a change of policy in mind, and it 
is rather to be believed that, at the time he exe¬ 
cuted his will, he considered there would be ample 
provision in the dividends for all his testamentary 
purposes. 

If we assume that it was the idea of the testator 
that all his demonstrative legacies might be paid 
out of the dividends of his stock in Lansburgh & 
Brother, a computation of his bequests, and the 
estimated income of said stock, at 8 per centum 
per annum, for the ten year period, shows that, 
although in some years, notably the first after tes¬ 
tator’s death, the legacies would exceed the in¬ 
come, at the end of the ten year period, allowing 
an ordinary rate of interest on sums borrowed to 
advance such payments, the net income would 
largely exceed the legacies, leaving to the residuary 
legatees the stock intact, with some residue of un¬ 
distributed income. It is probable, therefore, the 
testator thought such dividends to be sufficient for 
the purposes he had in view. 

The statement in the 12th clause, “the dividends 
of which or such part thereof as may be re¬ 
quired,” is, therefore, in my opinion, not the lan¬ 
guage of a bequest, but rather, language of ex¬ 
planation. In any event, if it might be said to 
indicate an intent to restrict the operation of the 
legacies mentioned in sections 4, 5 and 6, such 
an intent, in my judgment, would be entirely lost 
sight of in view of the concluding language of this 
clause, in which he gives to his brothers and sisters 
“all of my estate of which I shall die seized,” but 
especially provides that this shall be subject only 
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to the legacies, bequests, and payments in this will 
set forth. In other words, his brothers and Sisters 
should take his estate, but should only take it after 
they had paid everything he had provided fior. I 
am convinced the better authority is that in cases 
such as the one at bar, the corpus of the! fund 
should be held liable when the income failsi 

Overton v. Lea, 108 Tenn. 505, 68 S. W. 250; 

Merriam v . Merriam, 80 Minn. 254, 83 N. W. 

162; | 

Canal Bank v. Hudson, 111 U. S. 66, 75; j 

Underhill on Wills , p. 545; 

Water field v. Rice, 111 Fed. 625; 

Gee v . Gee, 204 Ill. 588, 68 N. E. 515.; 

Addition v. Smith, 83 Me. 551, 22 Atl. 470 ;i 

In Re. Johnstone's Est., 264 Pa. 71,107 A. 335.’’ 

i 

Great stress is put by the appellants Blanche Singer, 
et al., upon certain isolated references by the testator 
in his will as to payment out of dividends, and in; sum¬ 
ming up this argument the appellants give these figures 
as indicating that the testator intended that the leg¬ 
acies were to be paid out of the dividends only (Brief 
for appellants Blanche Singer, et al., p. 19, par. 1): 

i 

“ Testator knew that the amount of money 
which would thus come to the trust estate annually 
from such dividends (referring to the dividends 
receivable from the stock held by the testatbr in 
Lansburgh & Brother), approximately $16,000, 
would be more than sufficient over the ten year 
period to provide for all the yearly payments and 
cash bequests of $48,000. These total $156,000; 
while dividends at the rate of 8 per cent for ten 
years would amount to $160,000. The decedent 
probably knew that the dividends as then j paid 
would be sufficient to pay all the bequests during 
the ten year period and then leave the stock and 
some of the dividends intact for his brothers and 
sister s.” 
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Let us go one step further in this computation, no¬ 
tably for the first year following the testator’s death, 
and observe the result. Following the paragraphs of 
the will in the order given by the testator, we find that 
to the Shriner’s Hospitals for Crippled Children, he 
gives the sum of $21,000 to be paid within one year 
after his demise; to Mrs. Mary E. McCalley, $5,400 to 
be paid within the year; to Miss Edna E. Sellens, $2,400 
during the year; to Miss Hallie J. McArthur, $2,400 
for the same period; to the twenty-one, listed char¬ 
ities, named in paragraph nine (9) $100 each or • 
$2,100; to .the seven (7) named individuals in 
paragraph $700, and to the Masonic and 

Eastern Star Home, $25.00. These legacies were to 
be payable within the year because the testator used 
this unqualified language as to the period to be cov¬ 
ered by the trust to the Sisters and Brothers (Rec. p. 

26): 

<<**** s k ares 0 f stock and trust certificates, 
are to be held by them, in trust for a period of ten 
years during which time they are to share equally, 
(share and share alike), of any moneys left over, 
after bequests I have covering the period of the 
ten years for the trust, which 'begins at my de¬ 
mise.” 

In many of the paragraphs he specifically makes the 
legacies payable within the year. The total legacies 
payable, therefore, for the first year would be approx¬ 
imately in the sum of $34,025.00. Besides this amount 
the debts of the testator at the time of his death were 
in the aggregate of $50,000.00. This would then lead 
us to a grand total to be paid within the year of ap¬ 
proximately $84,025.00, not including funeral expenses 
and costs of administration. The total income from 
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the estate .of the testator allowing 8% on the total 
valuation, which is given on page nine (9) of the rec¬ 
ord as $235,401.82, would have amounted to $18^832.14. 

It is respectfully submitted to this Court that the 
testator, who was a successful business man and ac¬ 
customed to the handling of large finances, knew the 
amount which had been bequeathed in his will was 
greatly in excess of the income to be received from 
his estate, notably for the first years which would fol¬ 
low his demise. He knew that he had debts in the ag¬ 
gregate of $50,000.00 and that these debts must be 
paid. He knew that the corporation of LansbUrgh & 
Brother was a closed corporation and as such ;the in¬ 
come therefrom might be cut down at will. Do not 
these facts and circumstances suggest the logical con¬ 
clusion that the testator intended the corpus as well 
as the income was to be charged with the paynaent of 
the legacies and bequests? 

Conceding, for the moment arguendo, that the tes¬ 
tator did in fact intend that the dividends only were 
to be charged with the payment of the legacies and 
bequests, what would be the ultimate result? The 
appellants Blanche Singer, et al., have given a state¬ 
ment as quoted above which indicates that the leg¬ 
acies could ibe discharged provided the stock con¬ 
tinued to pay 8 Jo, taking into consideration the full 
ten years during which payment is to be made, and 
insist that this is the dominant intention of the tes¬ 
tator, and if given effect, this intention will thereby 
be preserved. Counsel for appellees must decline this 
conclusion. In the case at bar the income has been 
cut down, not because of general business conditions 
or the loss of value in the testator’s holdings, but on 
the contrary by the direct action and policy of the 


i 
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corporation in reducing the dividends and covering 
greater amounts into surplus, thus pursuing a policy 
that would quickly and effectively cut off the legatees 
with a very small percentage and entirely defeat the 
intent of the testator. Counsel for these appellees 
respectfully call to the attention and consideration of 
the Court the testimony of Rutherford B. H. Lyon, 
which was in part as follows (Rec. p. 169): 

“Lansburgh & Bro., Corporation was originally 
incorporated in 1911 for $600,000, and the capital 
stock was increased from time to time up to his 
death, at which time it was $3,000,000, and in the 
year that he died, on that capitalization it paid 
8% dividends. In the year 1926 it was reduced to 
7%, and the last two years have been years of 
adjustment in large department store business and 
the dividend w T as reduced to 4%. The total num¬ 
ber of shares issued are 30,000. Not a share of 
stock is now or has ever been since the forma¬ 
tion of the corporation held or owned outside the 
family. I do not know of a sale of the stock. All 
of the stock has descended to the various members 
of the family by reason of the deaths of the mem¬ 
bers of the family from the founder down to the 
nieces and nephews and grandchildren. The in¬ 
crease in the original capitalization has grown 
entirely out of profits of the business. No addi¬ 
tional capital has been introduced into the busi¬ 
ness since its formation.” 

III. Other Legacies Not Prior to Appellees’ Legacies. 

The next question, raised by the appellants Mary E. 
McCalley, et al., is whether or not the provisions con¬ 
tained in paragraphs four (4), five (5) and six (6) of 
said last will and testament have priority over para¬ 
graphs one (1) to three (3) inclusive and seven (7) to 
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eleven (11) inclusive, and specifically, paragraph nine 
(9) under which these appellees claim. 

In the case of Matthews, et alv. Targarona; et al ., 
104 Md. 442; 65 Atl. 60, a case which is on all fours 
with the case at bar, the testator gave legacies to two 
strangers in consideration of personal services ren¬ 
dered and money claimed to have been loaned by them 
and as in the case at bar the testator pointed out the 
fund from which the legacies were to be payable; being 
a gift of two hundred dollars $200.00 each to five (5) 
persons out of a claim against the United States? in the 
amount of ten thousand dollars ($10,000.00), and recit¬ 
ing to each of the legatees claiming priority tljat the 
legacy was given in the one instance “in considera¬ 
tion of her personal services,’’ and in the other “in 
consideration of money loaned me.” The Court in 
passing on the question of priority said: 

“The theory of appellants is that their legacies 
were for valuable considerations, and hence have 
priority over the other three * * * notwithstand¬ 
ing this, must these legacies be allowed priority 
over the others? It is true that the testator had 
a right to leave his money as he saw fit, and;he has 
fixed the amount to be paid to each of the!appel¬ 
lants at $2,000.00, but it is equally true tjiat, in 
order to entitle a legatee to priority over the? others 
as a creditor, there must be a subsisting, valid debt 
at the death of the testator. We do not mean 
to say that a debt barred by the statute of limi¬ 
tations could not support a legacy, for in that case 
there would still be the obligation, although it 
could not be enforced by reason of the statute, 
and, moreover, the testator could revive ijt by a 
new premise, but a legacy given by reason of a 
sense of moral obligation, or as compensation 
services, or other favors rendered g 
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when there is no legal obligation to pay, does not 
constitute such a valuable consideration as to en- 
/ title the legacy to priority in payment. Duncan v. 
Franklin, 43 N. J. Eq., 145, 10 Atl. 546/ ’ 

Continuing further, the Court used this language: 

“When a court is satisfied that the considera¬ 
tion for a legacy has not been established as a 
subsisting, valid debt, for anything like the 
amount of the legacy, there can be no reason or 
principle of law particularly in a court of equity, 
requiring the court to give it a priority over other 
\ legacies.” 

Counsel for these appellees have failed to find record 
of any evidence introduced by the appellants Mary E. 
McCalley, Edna E. Sellens and Hallie J. McArthur 
'which would tend to substantiate the claim of these 
appellants, namely, that they are entitled to priority 
over the other legatees. As a matter of fact, no evi¬ 
dence was introduced on behalf of any of the legatees 
with the exception of the will itself, the language of 
which recites only the testator’s moral obligation to 
these appellants and, looking to the financial status 
of the testator at the time of his death, it can not be 
assumed that the testator was indebted to the above 
named appellants. Indeed, there is every reason to be¬ 
lieve, from the circumstances and the matters appear¬ 
ing of record, that the testator had amply paid these 
appellants for their services. 

CONCLUSION. 

In the light of the decisions herein cited, and the 
cases cited in the w T ell considered opinion of the trial 
Court, it is respectfully submitted that the decree of 
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the court below is without error and should, therefore, 
. be affirmed. j 

Charles V. Imlay, 

Vinson L. Smathers, 

Paul B. Cromelin, 

Bolitha J. Laws, 
of Cromelin & Laws, 
Beatrice A. Clephane 
Andrew Wilson, 

William C. DeLacy, I 

Attorneys for Appellees. 
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